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August 17, 1993

MEMORANDUM

TO: Pat Strougal
ORC Law Library
EPA- Region IV

FROM: Angela Berry
Law Clerk for Tiffa chéAuner

RE: Updates for the Claen Air Act

Compliance/Enforcement Policy Compendium
Here are the documents you requested in addition to the latest
updates since May 21, 1991. If you need anything else, please do
not hesitate to call me at (202) 260-3840 or Tiffany Schauer at

(202) 260-6781.
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OFFICE OF ENFORCEMENT

MEMORANDUM

SUBJECT: Updating the Clean Air Act Policy Compendium

- G
FROM: Michael S. Alushin uUMb(Q ,'»,’J[ Lone
el

Associate Enforcement Coun
for Air

TO: Addressees

(\The_purﬁose ofthiS'memb“iE to ask for your input)on
revisions to the Clean Air Act Policy Compendium. It has been
nearly two years since the entire compendium has been updated.
As you know, in the interim the Clean Air Act was amended. As a
result of the Amendments, various policies will need to be
revised. Several policies may need to be added or deleted. We
would like you to suggest policies which you think should be
added to or deleted from the compendium and which need to be
changed.

To ensure that we are all reviewing the same compendium
(i.e., we all have the same documents in all the proper places),
I have attached an updated version of the Table of Contents. I
have also made a list (below) of several policies that the Air
Enforcement Division has issued since the last partial update in
December 1989:

1. Clarification of EPA NESHAP Policy - Nonfriable Asbestos
(February 23, 1990)
-- file at Part D, document #11

2 Inclusion of CERCLA Section 103(a) Counts in Asbestos Cases
(June 5, 1990)
-- file at Part D, document #12 - -

3. Penalty Policy for Production or Importation in Violation of
40 C.F.R. Part .83 of Substances that Deplete the
Stratospheric Ozone (November 2, 1990)

-- file at Appendix VIII to Part E, document #30

4. Revised Guidance on Enforcement During Pending State
Implementation Plan Revisions (March 1, 1991)
-=- file at Part E, document #32

P
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We would like to have a contact person in each region for
the purpose of coordinating updates of the compendlum. XNe can
discuss who the contacts will be at the next air branch chiefs
neeting, which will be in Ann Arbor on June 4, 1991.

} /%1535é éifééﬁmyoﬁf comments and questions about this memo
and f/pompepdium to Rosemarie Kelley of my staff at FTS 425~
7 I o ’ o S . o T o

Attachment

Addressees

Regional Counsels
Regions I-X

Air Branch Chiefs/Team Leaders
Office of Regional Counsel
Regions I-X

Air and wWaste Management Division Director
Region II

Air Management Division Directors
Regions I, III, and IX

Air and Radiation Division Director
Region V

Air, Pesticides, and Toxics Management Division Directors
Regions IV and VI

Air and Toxics Division Directors
Regions VII, VIII, and X

Air Compliance Branch Chiefs
Regions I-X

John B. Rasnic, Acting Director
Stationary Source Compliance Division

Alan Eckert

Air and Radiation Division
Office of General Counsel

cc: Air Enforcement Division



3 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
&3 WASHINGTON, D.C. 20460
MAY 4 1980
OFFICE OF ENFORCEMENT
AND COMPLIANCE
MONITORING
1§ MORANDUM
SUBJECT: The Revised Clean Air Compliance/Enfgrcement Policy
Compend gﬁ‘
I'ROM: rrel
Associate Enforcement Counsel
Air Enforcement Division
TO: Addressees

On August 16, 1988, my office notified you of our intention
to update the Clean Air Act Compliance/Enforcement Policy
Compendium (the "compendium"). We have good news and bad news:
we did update the compendium, making significant revisions to
the table of contents (be sure to read the attached explanation).
The bad news is that we ran into a printing problem and cannot
supply you with all the copies you requested.

Please remember that the iollowing documents contain
privileged information which should not be made available to the

public:

Enforcement of National Emissions Attachment 1
Standard for Vinyl Chloride (06/28/83)

Part D, document #5

Vinyl Chloride Enforcement Strategy Table S
(07/11/84)

Interim Asbestos NESHAP Enforcement Memorandum only

Guidance - "Friable asbestos" 1% by Area
or Volume vs. 1% by Weight (04/18/89)



We hope to continue to update the compendium in the future
and will keep you informed. If you have any questions, please
contact Justina Fugh, attorney, at FTS 382-2864.

Attachnents
Addressees:

Susan Studlien

Office of Regional Counsel
U.S. EPA - Region I

2003 JFK Federal Building
Boston, MA 02203

David Stone

Ooffice of Regional Counsel
U.S. EPA - Region II

Room 437

26 Federal Pla:za

New York, NY 10278

Marcia Mulkey

Office of Regional Counsel
U.S. EPA - Region III

841 Chestnut Street Building
Philadelphia, PA 19107

Cheryn Jones

Office of Regional Counsel
U.S. EPA - Region IV

345 Courtland Street
Atlanta, GA 30365

Kimberly Hammond (5CA-TUB=3)
Ooffice of Regional Counsel
U.S. EPA - Region V

111 W. Jackson, Third Floor
Chicago, IL 60604

Barbara Greenfield

Office of Regional Counsel
U.S. EPA - Region VI

1445 Ross Avenue

Dallas, TX 75202

Becky Ingrum Dolph

Office of Regional Counsel
U.S. EPA - Region VII

726 Minnesota Avenue
Kansas City, KS 66101

Bob O’Meara (APC-2311)
State Air Programs Branch
U.S. EPA - Region 1

JFK Federal Building
Boston, MA 02114

Ken Eng

Air Compliance Branch
U.S. EPA - Region II
26 Federal Plaza

New York, NY 10278

Sally Ann Brooks (3AM20)
Air Enforcement Branch
U.S. EPA - Region III
841 Chestnut Street Buildi
Philadelphia, PA 19107

Roger Pfaff, Chief

Air Compliance Branch
U.S. EPA - Region IV
345 Courtland Street
Atlanta, Georgia 30365

George Hurt (5AC26)
Air Compliance Branch U.S.
U.S. EPA - Region V
230 S. Dearborn Street
Chicago, IL 60604

David Sullivan (6T-EA)
Air Enforcement Branch
U.S. EPA - Region VI
1445 Ross Avenue
Dallas, TX 75202

Charles W. Whitmore
Air Branch

U.S. EPA - Region VII
726 Minnesota Avenue
Kansas City, KS 66101



Thomas A. Speicher
Regional Counsel

U.S. EPA - Region V1II

999 18th Street, Suite 500
Denver, Colorado 80202

Nina Spiegelman, Chief
Air Branch

Office of Regional Counsel
U.S. EPA - Region IX

215 Fremont Street

San Francisco, CA 94105

Dave Dabroski

Office of Regional Counsel
U.S. EPA - Region X

1200 Sixth Avenue

Seattle, WA 98101

John Lattimer

U.S. EPA - NEIC

Building 53, P.O. Box 25227
Denver Federal Center
Denver, CO 80225

Marius Gedgaudas (8AT-AP)
U.S. EPA - Region VIII

999 18th Street, Suite 500
Denver, Colorado 80202

David L. Calkins

Air Programs Branch

U.S. EPA - Region IX

215 PFremont Street

San Prancisco, CA 94105

Sharon Wilson (AT-082)
Air oOperations Section
Air Programs Branch
U.S. EPA - Region X
1200 Sixth Avenue
Seattle, WA 98101

Dorothy Biggs

U.S. EPA - NEIC Library
Building 53, Box 25227 DFC
Denver, CO 80225



Eugene Durman (PM 221) Jackie Cross (LE 132A)
OPPE - Alr Economics Branch OGC - Air and Radiation
Howard Wright Ron Schaefer

SSCD SSCD



Date:
My 41989
UNDERSTANDING THE UPDATED CLEAN AIR ACT
COMPLIANCE/ENFORCEMENT POLICY COMPENDIUM

?his compendium collects policies and guidance documents
relating to the Clean Air Act and is intended to be used in
conjunction with the General Enforcement Policy Compendium.

As you can’see from the Table of Contents, we have organized
the compendium-with a general part followed by parts relating to
various sections of the Clean Air Act. 1In addition, we have
included a reference to "related documents" for each part.

We have also included a table entitled "Additions/Deletions
to the CAA Policy Compendium" to explain which documents have L
been deleted or superseded and which ones have been added.

Please note: since we sent the compendium to the printer, EPA
issued several guidance documents which should be inserted. You
should have already received these documents in the original

Cistribution.

1. Guidance on Inclusion of Environmental Auditing Provisions
in Clean ir Act Settlements (January 27, 1989) -
insert at Part E, document #33 ‘

2. Revised Guidance Concerning Compliance By Use of Low
Solvent Technology in VOC Enforcement Cases (February 8,
1989)

supersedes document entitled "Early Compliance and
Stipulated Penalties in VOC Enforcement Cases"
(11/21/86); delete that document at Part E, document
#28 and replace with this one

3. #Interim Asbestos NESHAP Enforcement Guidance -- "Friable
asbestos" 1% by Area or Volume vs. 1% by Weight (April 18,
1989)

insert at Part D, document #10

* the memorandum portion of this document is privileged and
should not be made available to the public.
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1986-Dec-5
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Clean Air Act (CAA) Compliance/Enforcement Policy Compendium

1988 ed by TITLE

Achieving VOC Compliance from Department of Defense
Contractor Facilities (Section 113 Federal Enforcement)

Acid Rain Compliance / Enforcement Guidance

AHERA Compliance Monitoring Strategy (Asbestos
Hazard Emergency Response Act)

Air Civil Penalty Worksheet (revised 25-Mar-1987)

Ajudicatory Proceedings under Section 120 of the Clean
Air Act

Alternate Procedure for Section 110(f) Relief in
Localized, Short Term Energy Emergencies (Section 110:
State Implementation Plans)

Appendix II Vinyl Chloride Civil Penalty Policy

Appendix IV Clean Air Act Penalty Policy as Applied to
Stationary Sources of Volatile Organic Compounds where
Reformulation to Low Solvent Technology is the
Applicable Method of Compliance

Appendix IX Clean Air Act Civil Penalty Policy
Applicable to Persons who Perform Service for
Consideration on a Motor Vehicle Air Conditioner
Involving the Refrigerant or Who Sell Small Containers of
Refrigerant in Violation of 40 CFR Part 82, Protection of
the Stratospheric Ozone, Subpart B Servicing of Motor
Vehicle Air Conditioners

Appendix V' Air Civil Penalty Worksheet

Appendix VI (new appendix added 3/2/88) Volatile
Hazardous Air Pollutant Civil Penalty Policy

Appendix VII Final Penalty Policy for New Residential
Wood Heaters, 40 CFR Part 60, Subpart AAA

Application of August 7. 1986 Policy on LST Schedules in
Consent Decrees
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A55CI1
nE34
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nDI13
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Availability of LST Schedules in Clean Air Act Section
120 Enforcement Actions

Benzene NESHAPs Guidance (Section 112, National
Emission Standards for Hazardous Air Pollutants
(NESHAPs))

Civil Penalty Policy Applicable to Persons Who Perform
Service for Consideration on a Motor Vehicle Air
Conditioner Involving ...

Civil Penalty Policy for Violations of 40 CFR part 82,
subpart F- Maintenance, Service, Repair, and Disposal of
Appliances Containing Refrigerant

Clarification of EPA NESHAP Policy - Nonfriable
Asbestos (Section 112 National Emission Standards for
Hazardous Air Pollutants (NESHAPS))

Clarification of Requirements for Inclusion of CEM
Provisions in SIPs (Section 110. State Implementation
Plans)

Clean Air Act CAA Compliance/Enforcement Policy
Compendium

Opinion of the General Counsel on the Discretionary
Sanctions under section 110(m) of CAA

Clean Air Act Stationary Source Civil Penalty Policy
(including "Clarification of the Penalty Policy", added
(1992-Jan-7)

Compliance Monitoring Strategy for FY89

Compliance Strategy for Stationary Sources of Air
Pollution

Control Commitments in DCOs and Preservation of

Source Rights to Challenge SIP Regulations (Section 113:

Federal Enforcement)

Decision in "United States v Kaiser Steel Corp ", No
CV-82-2623-IH (C.D. Cal 8-Feb-1984) (Section 113.
Federal Enforcement)

Definition of "Continuous Compliance” and Enforcement
of O&M Violations

nE29
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.AS55CI1
nGl15

KF3812
.AS5C1
nD04
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A55C1
nE30 app9

KF3812
AS55C1
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App(10)
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AS5C1
nD11
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nB04
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1994-Aug-12

1981-Dec-29

1983-Aug-22

1983-Dec-15

1982-Apr-28

01/10/2000

Clean Air Act (CAA) Compliance/Enforcement Policy Compendium

1988 ed by TITLE

Delayed Compliance Orders Issued under Section
113(d)(5) of the Clean Air Act (Section 113: Federal
Enforcement)

Delayed Compliance Orders Requiring SIP Compliance
Through Temporary Control Measures (amended
guidance) (Section 113 Federal Enforcement)

Documentation of Violation Extending 30 Days Beyond
Notice of Violation under Section 113 of the Clean Air
Act (Section 113° Federal Enforcement)

Duration of Section 113(a) Orders (Section 113* Federal
Enforcement)

Energy Emergency Task Force Implementation of Section
110(f) of the Clean Air Act

Enforcement of National Emissions Standard for Vinyl
Chloride (Section 112. National Emission Standards for
Hazardous Air Pollutants (NESHAPs))

Enforcement of NSPS Requirements (Section 111
Standards of Performance for New Stationary Sources

(NSPS))

Enforcement of NSPS Requirements (Section 111-
Standards of Performance for New Stationary Sources

(NSPS))

Enforcement Policy Respecting Sources Complying with
Clean Air Act Requirements by Shutdown

Enforcement Response Policy for Treatment of
Information Obtained through CAA section 507 Small
Business Assistance Programs

EPA Accountability System -- OANR Policy Guidance

EPA's Authority to Issue Delayed Compliance Orders
After Decemeber 31, 1982 (Section 113: Federal
Enforcement)

Execution of Confidentiality Agreements under Section
114 of the Clean Air Act

Federal Enforceability under PSD
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A55CI
nE07
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A55C1
nEl12
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Clean Air Act (CAA) Compliance/Enforcement Policy Compendium

1988 ed by TITLE

1982-Apr-28 Federal Enforceability under PSD (Section 113" Federal KF3812
Enforcement) .A55Cl1

nEll
1979-Sep-1  Federal Register Publication of Significant Final Actions KF3812
under Title I of the Clean Air Act AS5C1

nK01
1981-Apr-24 Final Compliance Date for Unclassified Areas (Section KF3812
113 Federal Enforcement) JAS5C1

nE09
1984-Sep-6  Final Guidance on Use of Unannounced Inspections KF3812
.AS5C1

nF06
1992-May-11 Final Revisions to the Asbestos Demolition and KF3812
Renovation Civil Penalty Policy Dated August 22, 1989 AS55C1
nE30(3)
1980-Dec-24 Format for Notices of Noncompliance KF3812
A55Cl1

nG02
1986-Apr-22 Guidance' Enforcement Applications of Continuous KF3812
Emissions Monitoring System Data .A55Cl1

nE25a

1986-Apr-22 Guidance Enforcement Applications of Continuous KF3812
Emissions Monitoring System Data (Section 113. Federal .A55Cl1

Enforcement) nE25
1989-Jun-05 Guidance for Coordination of Asbestos NESHAP-AHERA KF3812
Compliance Inspections AS55C1

nD15
1977-Dec-2  Guidance for Section 114(d) of the Clean Air Act KF3812
.A55C1

nFO1
1990-Mar-16 Guidance on Addressing Capture Effeciency in Enforcing KF3812
VOC SIP Regulations .A55Cl1

nB10
1990-Mar-16 Guidance on Addressing Capture Efficiency in Enforcing KF3812
VOC SIP Regulations (Section 110 State Implementation A55C1

Plans) nB09
1985-Jun-28 Guidance on Complying with the Notification KF3812
Requirements in Section 113(a)(1) and 113(a)(4) of the .AS5C1

Clean Air Act (Section 113. Federal Enforcement) nE19
1982-Jun-8  Guidance on Determination of Asbestos Content of KF3812
Friable Materials (Section 112: National Emission A55C1

Standards for Hazardous Air Pollutants (NESHAPs)) nD02

01/10/2000 4



1983-Dec-14

1986-Apr-11

1986-Nov-26

1989-Jan-27

1989-Jun-13

1982-Feb-25

1982-May-4

1983-Sep-15

1986-Oct-1

1988-Aug-05

1985-Jul-2

1985-Jul-2
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Clean Air Act (CAA) Compliance/Enforcement Policy Compendium

1988 ed by TITLE

Guidance on Enforcement of Prevention of Significant
Deterioration Requirements under the Clean Air Act

Guidance on Federally-Reportable Violations for
Stationary Sources

Guidance on Implementing the Discretionary Contractor
Listing Program

Guidance on Inclusion of Environmental Auditing
Provisions in Clean Air Act Settlements

Guidance on Limiting Potential to Emit in New Source
Permitting

Guidance on NESHAP Asbestos Standards (Section 112
National Emission Standards for Hazardous Air Pollutants

(NESHAPs))

Guidance on Policy for Enforcement of Visible Emissions
Violations Against Sources Which are Meeting an
Applicable Mass Emission Standard (Section 113: Federal
Enforcement)

Guidance on Use of Section 303 of the Clean Air Act

Guidance S-26' Enforcement of the Arsenic NESHAP for
Glass Manufacturing Plants (Section 112: National
Emission Standards for Hazardous Air Pollutants

(NESHAPs))

Identifying and Expediting SIP Revisions that Impact the
Enforcement Process

Impact of Intermittent Source Operations on Clean Air
Act Penalty Calculations

Impact of Intermittent Source Operations on Clean Air
Act Penalty Calculations (Section 113- Federal
Enforcement)

Implementation of Mandatory Contractor Listing

Implementation of Noncompliance Penalty Program under
Scction 120 of the Clean Air Act

KF3812
.AS5C1
nHO1

KF3812
A55C1
nA07

KF3812
A55C1 nJo2

KF33812
.AS55C1
nE33

KF3812
.AS5C1
nHO3

KF3812
A55C1
nDO1

KF3812
AS5C1
nE13

KF3812
.A55C1 nI01

KF33812
.AS5C1
nD07

KF3812
AS5C1
nBl10

KF3812
AS55C1
nGl4

KF3812
.AS55C1
nE21

KF3812
.A55Cl1 nJo1

KF3812
.A55C1
nG03



Clean Air Act (CAA) Compliance/Enforcement Policy Compendium

1988 ed by TITLE
1980-Jan-14  Inappropriate Issnance of Section 113(d)(4) Orders to KF3812
Sources Subject to NSPS (Section 113: Federal ASSCI
Enforcement) nEO03
1990-Jun-5  Inclusion of CERCLA Section 103(a) Counts in Asbestos KF3812
NESHAP Cases (Section 112: National Emission .A55C1
Standards for Hazardous Air Pollutants (NESHAPs)) nD12
1985-Jul-10  Injunctive Relief in Asbestos Demolition and Renovation KF3812
Cases (Section 112: National Emission Standards for A55CI
Hazardous Air Pollutants (NESHAPS)) nD06
1989-Apr-18 Interim Asbestos NESHAP Enforcement Guidance - KF3812
"Friable Asbestos" 1% by Area or Volume vs. 1% by A55C1
Weight (Section 112: National Emission Standards for nD10
Hazardous Air Pollutants (NESHAPs))
1989-Jan-31 Interim Final: Enforcement Response Policy for the KF3812
Asbestos Hazard Emergency Response Act (AHERA) .AS55Cl
nD14
1980-Mar-11 Interim Particulate Controls (Section 113 Federal KF3812
Enforcement) .A55Cl1
nEo4
1992-Feb-7  Issuance Guidance on "Timely and Appropriate” KF3812
Enforcement Response to Significant Air Violators” .AS5C1
nA04
1980-Aug-26 Issuance of Administrative Compliance Orders in Light of KF3812
"Harrison v PPG Industries, Inc.", 446 US 578 (1980) A55C1
(Section 113 Federal Enforcement) nE06
1981-Apr-31 Issuance of Notices of Noncompliance under Section 120 KF3812
of the Clean Air Act to Seasonal Sources .A55Cl1
nG06
1981-Feb-23 Issuance of Section 113 (a) Orders to NSPS Sources for KF3812
Failure to Conduct Performance Tests AS55CL
nE08
1986-Jan-17 Issues #3(e) & #5 of the VOC Issue Resolution Process- KF3812
Establishing Proof of VOC Emissions Violations and .AS5CI
Bubbles in Consent Decrees Resolving Civil Actions nE22
under section 113(b) of the Clean Air Act
1981-Jul-17  Liability Agreement Between EPA Contractors and KF3812
Stationary Air Pollution Sources A55C1
nF03
1988-Mar-11 Listing Asbestos Demolition and Renovation Companies KF3812
Pursuant to Section 306 of the Clean Air Act .A55C1 nJO3
1984-Jul-12  More Effective Use of Clean Air Act Section 120 as an KF3812
Enforcement Tool AS55C1

01/10/2000 6



Clean Air Act (CAA) Compliance/Enforcement Policy Compendium

1988 ed by TITLE
nGl1
1990-Nov2 New Amended Penalty Policy for Production or KF3812
Importation in Violation of 40 CFR Part 82 of Substances .A55C1
that Deplete the Stratospheric Ozone nE30(8)
1989-Jan-31 New SIP Processing Procedures (Region 4) KF3812
AS55CI
nBl4
1985-Jun-28 Particulate Matter Interim Enforcement Policy (Section KF3812
113: Federal Enforcement) .A55C1
nE20
1986-Sept-26 Penalties under "Timely and Appropriate” Guidance KF3812
(Section 113 Federal Enforcement) AS5Cl1
nE27
1985-Jun-25 Penalty Computations under Section 113 Civil Penalty KF3812
Settlement Policy and Section 120 of the Clean Air Act .A55Cl1
nE18a
1985-Jun-25 Penalty Computations under Section 113 Civil Penalty KF3812
Settlement Policy and Section 120 of the Clean Air Act AS5Cl
(Section 113: Federal Enforcement) nE18 .
1989-Scp-14 Penalty Policy for New Residential Wood Heaters (added KF3812
14-Sep-1989) A355CI1
nE30 app7
1990-Nov-2  Penalty Policy for Production or Importation in Violation KF3812
of 40 CFR Part 82 of Substances that Deplete the AS5C1
Stratospheric Ozone (revised 2-Nov-1990) nE30 app8
1987-Mar-25 Pecnalty Policy for Violations of Permit Requirements KF3812
(revised 25-Mar-1987) AS5C1
nE30 appl
1985-Mar-19 Permissible Grounds for Settlement of Noncompliance KF3812
Penalties under Section 120 of the Clean Air Act A55C1
nGI12
1982-Apr-27 Policy for Addressing Violations Subject to KF3812
Non-Promulgated Regulations (Section 113: Federal .A55Cl1
Enforcement) nE10
1983-Feb-15 Policy on Excess Emissions During Startup, Shutdown, KF3812
Maintenance and Malfunctions (Section 110- State A55C1
Implementation Plans) [clarifies memorandum of same nBO5
title dated 28-Sep-1982]
1986-Aug-7 Policy on SIP Revisions Requesting Compliance Date KF3812
Extensions for VOC Sources (Section 110 State A55C1
Implementation Plans) nB07

01/10/2000 7
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1988 Nov-28
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Clean Air Act (CAA) Compliance/Enforcement Policy Compendium

1988 ed by TITLE

Policy on the Availability of Low Solvent Technology
Schedules in Clean Air Act Enforcement Actions (Section
113: Federal Enforcement)

Postponement of Enforcement Action During NSPS
Review (Section 111 Standards of Performance for New
Stationary Sources (NSPS))

Priorities for Issuing Notices of Noncompliance

Procedure for Raising the Question of a Possible Criminal
Violation in the Context of a Civil Referral from a
Regional Office

Procedures for EPA to Address Deficient New Source
Permits under the Clean Air Act

Procedures for Letter Notice Approval of Minor SIP
Actions

Procedures for Pre-Referral Settlement of Asbestos
Demolition and Renovation Cases (Section 112 National

Emission Standards for Hazardous Air Pollutants
(NESHAPs))

Procedures for Review and Federal Register Publication of
Delayed Compliance Orders under Section 113(d) of the
Clean Air Act (Section 113 Federal Enforcement)

Processing of Pending Revisions to Federally-Approved
State Implementation Plans (SIP's)

Proposed Revisions to the Asbestos Demolition and
Renovation Civil Penalty Policy

Proposed Revisions to the Asbestos Demolition and
Renovation Civil Penalty Policy

Regional Office Criteria for Neutral Inspections of
Stationary Sources

Requirement to Publish All Significant Final Actions
under Title I of the Clean Air Act
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Clean Air Act (CAA) Compliance/Enforcement Policy Compendium

1988 cd by TITLE

1986-Feb-28 Responses to Four VOC Issues Raised by the Regional KF3812
Offices and DOJ (Section 113 Federal Enforcement) A55C1

nE24
1986-Jan-31 Responses to Two VOC Questions Raised by the Regional KF3812
Offices (Section 113: Federal Enforcement) .A55C1

nE23
1982-May-7 Restatement of Guidance on Emissions Associated with KF3812
Soot Blowing (Section 111; Standards of Performance for .AS55C1

New Stationary Sources (NSPS)) nC04
1984-Sep-24 Review of Application of Test Methods in Clean Air Act KF3812
Enforcement Cases .A55C1

nAO05
1987-Sep-23 Review of State Implementation Plans and Revisions for KF3812
Enforceability and Legal Sufficiency (Section 110- State AS5Cl

Implementation Plans) nB08
1988-Mar-31 Revised Asbestos NESHAP Strategy (Section 112: KF3812
National Emission Standards for Hazardous Air Pollutants AS5C1

(NESHAPs)) nD09
1989-Feb-8 Revised Guidance Concerning Compliance by Use of Low KF3812
Solvent Technology in VOC Enforcement Cases AS55C1

nE28
1991-Mar-1  Revised Guidance on Enforcement During Pending State KF3812
Implementation Plan Revisions AS5C1

nE32
1989-Aug-29 Revised Guidance on Enforcement of SIP Violation KF3812
Involving Proposed SIP Revisions A55C1

nBi2
1989-Aug-29 Revised Guidance on Enforcement of State KF3812
Implementation Plan Violations Involving Proposed SIP .A55C1

Revisions nB16
1985-May-15 Rules Governing Conclusion of Clean Air Act Section 120 KF3812
Actions AS5C1

nG13
1984-Apr-13 Section 120 Consultation Policy KF3812
AS5C1

nG10
1981-Apr-2  Settlement of Noncompliance Penalty Assessment under KF3812
Section 120 of the Clean Air Act A55C1

nG04
1982-Feb-3  Setlement of Section 120 Actions KF3812
A55C1

nGO07
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Clean Air Act (CAA) Compliance/Enforcement Policy Compendium

1988 ed by TITLE
1987-Nov-23 Settling Enforcement Action in Clean Air Act KF3812
Non-attainment Areas Against Stationary Air Sources AS5C1
Which Will Not Be In Compliance by the Applicable nE31
Attainment Date
1983-Jul-29  Source Specific SIP Revisions (Section 110. State KF3812
Implementation Plans) AS55C1
nB06
1979-Jun-19 Supplemental Guidance Regarding Implementation of KF3812
Section 110(f) of the Clean Air Act (Section 110: State .A55C1
Implementation Plans) nB02
1988-Mar-17 Supplementation to Page 11 of the Clean Air Act KF3812
Stationary Source Civil Penalty Policy .A55C1
nE30(1)
1986-Apr-11 Timely and Appropriate Enforcement Guidance KF3812
.A55C1
nA08
1985-Jul-9  Timely and Appropriate Guidance and Asphalt Plants KF3812
(Section 111: Standards of Performance for New A55C1
Stationary Sources (NSPS)) nC05
1988-Mar-31 Transmiftal of Reissued OAQPS CMSs Policy KF3812
AS5C1
nF07
1997-Jun-7  Transmitting Final Penalty Policy for Violations of 40 KF3812
CFR Part 82, Subpart F. Maintenance, Service, Repair, .AS55C1
and Disposal of Appliances Containing Refrigerant nE30(10)
1997-Jun-7  Transmitting Final Penalty Policy for Violations of 40 KF3812
CFR Part 82, Subpart F: Maintenance, Service, Repair, .A55C1
and Disposal of Appliances Containing Refrigerant nE30(10)a
1984-Feb-22  Use of Contractors to Conduct Clean Air Act Inspections KF3812
Afier the Supreme Court's Decision in "United States v .AS55C1
Stauffer Chemical Co.", 464 US 165 (1984) nFO05
1982-Apr-30 Use of Section 120 Noncompliance Penalties to Promote KF3812
Compliancc of Stationary Sources A55C1
nGO8
1984-Jul-11  Vinyl Chloride Enforcement Strategy (Section 112: KF3812
National Emission Standards for Hazardous Air Pollutants A55C1
(NESHAPs)) nD05
1988-Mar-2  Volatile Hazardous Air Pollutant Penalty Policy (added KF3812
2-Mar-1988) .A55C1
nE30 app6
1987-Mar-25 Volatile Organix Compounds Penalty Policy (revised KF3812
25-Mar-1987) AS5C1
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Adjustments to Section 120 Penalties nG09
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K] UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
;’ WASHINGTON. D C. 20460

OFFPICE OF
AIR, NOISE, AND RADIATION

DEC 29 1981

SUBJECT: EPA Accountability System == OANR Policy Guijdanc
FROM : Rathleen M. Bennett, Assistant Adminié@ :

for Air, Noise and Radiatiibeﬁfg
MEMO TO: Regional Administrator

Region I = X

The recently established Accountability System requires
ny office to issue policy guidance covering delegations of
NSPS, NESHAPS and PSD programs, and regional audits of state
programs. In addition, it requires an identification of the
impediments to processing of SIP revisions and to speedy
source compliance. 1In these two cases it asks that we,
by January 15, 1982, develop milestones for issuing appropriate
policy or guidance where impediments have been identified.

The attachments to this memo contain the required policy
guidance for delegated programs and state audits. In addition,
there is included a discussion of impediments to SIP processing
and enforcement action resolution. We are furnishing to you
now our proposed schedule for resolution of such impediments

as have been identified.

I would like to call your attention particularly to the
discussion of state program delegations which emphasizes the
creative use of EPA grant support appropriated under section 105
of the Clean Air Act. Air Program grants are intended to
support specific state program activities and I encourage you,
in your negotiations with the states, to make full use of our
authorities in this area.

Attachments

cc: A¢HM Division Directors
OANR Office Directors



OFFICE OF AIR, NOISE, AND RADIATION POLICY GUIDANCE

Delecation to States - New Source Performance Standards and
National Emission Standards for Hazardous Air Pollu%ants

The Administrator's Accountability System, Objective A, subobjective 1,
Air, Noise, and Radiation, addresses delegation of New Source Performance
Standards (NSPS) and National Emissfon Standards for Hazardous Air Pollutants
(NESHAPS) to the State and, in some cases, local air pollution agencies. These
programs are not new and delegation has been a priority ftem for the Regions
for about ten years. Despite this, only 32% of the States have ful] delegation
of NSPS and only 27% of the States have full delegation of NESHAPS.1/ The
information presented below provides a general orientation to these programs
and discusses Agency policy in some areas relevant to successful delegation of
these programs.

NSPS are covered by Section 111 of the Clean Air Act, which requires EPA
_to_set emission limits for selected new sources

"which reflect the degree of emission reduction achievable through
thé application of the best system of continuous emission reduction
which (taking into consideration the cost) . . . has been adequately
deronstrated . . ." )

" To date EPA has promulgated NSPS for 37 major source:categories (see Table 1)
and anticipates adding 14 additional source categories in FY 1982 and 18 in
FY 1983 (Table 2). Pollutants regulated vary for each source category and

. include particulate, S0,, CO, NO_ VOC (volatile organic compounds), acid mist,
total reduced sulfur, aad fluorites.

.HESHAES.A:E_:overad_Bj:Section 112 of the Clean Air Act. These emission
_limits are appiicable.to new_and existing sources and are set by the Adminis-
trator

“at the level which in his judgment provides an ample margin of
safety to protect the public health from such hazardous air pollutant.”

NESHAPS have proven difficult to develop and have been promulgated for a total
of only 20 source categories involving four pollutants; benzene may be added
for three source categories in FY 1982 (Table 3).

Y "Delegation of EPA Programs, NESHAPS" and "Delegation of EPA Programs, NSP.
Reports prepared by Regional Analytic Centers, September 1981.
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Delegation - Delegation of both NSPS and NESHAPS to the States is provided
for in the Clean Air Act. Similar provisions in Sections 111 and 112 state:

“Each- State may develop and submit to the Administrator a procedure

for implementing and enforcing standards of performance for [new sources)
(emissfon standards for hazardous air pollutants for stationary sources)
located in such State. If the Administrator finds the State procedure

is adequate, he [she] shall delegate to such State any authority he

[she] has under this Act to implement and enforce such standards.®

EPA has no regulations definfng when a State procedure should be considered
adequate; general guidance was provided by the 0ffice of Enforcement in 19732/
and precedent has been set by many delegations over the past ten years.
Generally these involve conformance to test methods, definitions, compliance
data requirements and maintenance and operation procedures that are articulated
in the NSPS for each source category.

The current status of delegation of NSPS and NESHAPS by Region and by
State are presented in Figures 1 and 2.1/ This summary shows wide varfations
in Regfonal delegation of these programs. It i{s not clear to what extent dif-
ferent Regional definitions of "adequate procedures,” varying priorities, policy-
on use of air program grants, general Regional/State relations, or fundamental
difference between States in different sections of the country have affectaed
these delegations. Although the proposed measure in the Accountability System
focuses on the change in percent delegation over the year, it also requires
Justification of nondelegatfon. This should increasé your sensitivity to the
significance of obstacles to delegation.

Action Items and Measures = Although the State normally will be the unit
recefving delegation, there are situations where delegations are made directly
to local agencies, e.g., Philadeiphia, Memphis, Californfa Districts. These
should be counted as 3 State when determining total delegatfons and progress.

Although full delegation 1s the goal, there are sftuations where States
will assume only part of the workload and responsibility. The most common is
for a State to refuse responsibility for selected source categories, e.g.,
petroleunm refinerfes in Maine. This {s the major reason for the 22 States
shown as partial for NSPS in Figure 1. Allowing only a single classification
for a State oversimplifies and is corrected in the new Accountability System by
basing the evaluation on individual NSPS or NESHAPS rather than forcing a State
into 3 single category of "full” or "partial.® There are other ways in which a
State could fall short of full delegatfon. These include not accepting 2ll of
EPA's procedural requirements (e.g., reporting), enforcement (e.g., stack test
observations), or by including only a portfon of a source category (e.g., having
a larger source sfze cutoff than EPA for applicability determinations). EPA

2/ wpelegation of Authority to the States - NSPS and NESHAPS® Guideldne §.13;
EPA Office of Enforcement (July 1973).



should accept State reporting requirements as a substitute for those specified
in the NSPS. In the other issues where EPA retains some direct responsibility
the delegatfon should be counted as full 1n the totals but {dentified as less
than complete and discussed in the accountability reports.

Reqional Actions - There are several factors that are at least partially
under the control of the Regional Administrator that may enhance successful
delegation of NSPS and NESHAPS programs. These include definition of "adequate
procedures,” use of Sectfon 105 air program grants, and policy on program audits.

The Agency should be as flexible as possible in the determination of when
& State program {s adequate and delegation can be made. The appropriate atti-
tude toward State and local agencfes {s to presume both capability and proper
intention, {f at all possible. Many States have had comprehensive and successful
new source review programs for years and they should not be expected to change
them to accommodate exactly EPA's requirements for NSPS and NESHAPS. Emphasis
must be on the compatibility of the objectives of the State new source program
in relation to EPA's goals. You should evaluate carefully the real importance
of each of the procedural requirements and minimize our insistence that they be
part of the State program., It {s necessary to separate on a case-by-case basis
the real legal requirements for delegation from stated needs based on tradition .
or desire. The possibility of promoting "automatic" delegations should be con-
sidered. Automatic delegation refers to a process where States, through enabling
legislation, assume responsibility for enforcement of NSPS and NESHAPS once the
standard 1s pubiished in the Federal Register. Regional Offices should foster
this approach by consulting with appropriate State officials and attempt to
resolve any legal {ssues which may {nhibit this approach in some States.

_ A survey of operating permits done for EPA by GCA Corporationd/ reviews
and discusses the operating permit system used by 2311 States and by 14 large
local agencies. A1l had systems for permitting new construction. Coverage was
extensive; between 100'and 5000 operating or new source permits are processed
per agency annually. These general permit systems used about 20% of the
resources of these agencies. It 1s not apparent that EPA has been sufficfently
flexible or imaginative in ut{lizing fully these existing State permnit systems
in their delegations. Consideration is being given_to changing the entire SIP
Jprocess to depend much more on these State permit systems and less on conformance
to EPA procedural requirements. The NSPS and NESHAPS programs should follow
this principle. In any sftuation where a State has authority to permit new
sources and will incorporate the NSPS in 1ts permit, including appropriate com-
pliance test procedures, delegation should follow.

Air progran. grants and SEA's (State/EPA Agreements) could be used better
in many Regions to facilitate delegation. These grants are meant to be performanc
orfented and it 1s appropriate to “condition" a portion of the funds on State
assumption of the NSPS and NESHAPS. In FY 1981 efght Regions earmarked air grant
funds for this purpose, fnvolving 33 States and over $1 million. Amounts for

L) *Survey of Experience with State and Local Operating Permit Programs,"”
GCA Corporatfon, SSE, EPA (January 1980).
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{ndividual States ranged from $1K to $110K. Since resource oriented prob1ems1
were noted-frequently by the States as a reason for not accepting delegation,—
(over 1/3 of the time for NSPS and nearly half of the time for NESHAPS) progress
in delegation should be possible by increasing fts priority and recognizing these
activities specifically in the program planning and grants processes.

The move toward less rigidity in delegatfon should be reflected in EPA's
approach to program evaluation. Guidelines are being developed by OANR to
assist in auditing State and local new source review programs, including NSPS
and NESHAPS. These will be based on a comprehensive report prepared by the
0fffce of Planning and Evaluation for OANR.4/ EPA policy {s to emphasize State
capability and provide general oversight of the effectiveness of the system used
by the State rather than focus on permit-by-permit reviews and second guessing
of State decisions in specific situations.

In summary, given general State/local authority for the control of air
pollution, including new source permitting, NSPS/NESHAPS delegations should not
be impeded by legal authority issues. Your strategy on delegation of NSPS and
NESHAPS should emphasize: 1) flexibility and imagination in the use of existing
permit systems and encouraging the use of automatic delegatfons where feasible; -
2) better use of SEA's and program grants; and 3) audits of State programs that
:re designed to evaluate the general effectiveness of the program and to improve

t.

Yy "EPA Oversight of Air New Source Reviews (Draft)," Report by the Program
Evaluation Division, Office of Planning and Resource Management (July 27,

1981). o



Table 1

EXISTING NEW SOURCE PERFORMANCE STANDARDS, November 1981

&m Z2nerztors (250 MBtu/hr)
ranicizal Incinerztors (>50 tons/day)
?cr:!and_Cemenb PIants
Ritric Acid Plants
" Sulfuric Acid Plants
Asphalt Concrete Plants
Petroleum Refineries, Process Gas-Combustion
Petroleum Refineries, Catalytic Regenerators
Petroleum Storage
Seconcary Lead Smelters & Refineries

Secondary Brass and Bronze Refining Facilities
dron 2nd Steel Mills: Basic Oxygen Furnaces (TSP)

Seiizce Treztment Plants

FhoEzaeLe Fe iii2er,.Net Process Phosphoric
Phesonzte Fertilizer, Superphosphoric Acid
Bt 34 Fertilizer, Diammonium Fhosphate

ssphaste Fartilizer, Triple Superphosphate Pred.
. rhesphate rertilizer, Triple Superphosphate Stor.

Iron and Steel Kills, Electric Arc Furnaces
Prizary Aluminum Reduction Plants
Prizary Copper Smelters

Prizary Zinc Smelters

Primary Lead Smelters

Coal Cleaning Plants

Ferroalloy Production

Kraft Pulp Mills

Su1%ur Fecovery in Fetroleum Refineries
Licnite Fired Stean Generators

Lize Plants

Grazin Elevators

Iron 2nd Steel Mills: BOF (Opacity)
%evised Steam Generator

2§ Turbines

fydrocarbon Storage Tenk Revision
Auto and Light Truck Surface Coating

Glass Manufacture
Aronium Sulfate Manufacturing

Part;

Opacity VOC her
X X i SOZ' nox
X
X X
X NOx
X SOZ,Acid Mist
X X
SOZ
X X co
X
X X
X X
X
X X
Fluorides
Fluorides
Fluorides
Fluorides
Fluorides
X X
X Fluorides
X X SOZ
X X 502
X X .SDZ
X X
X X co
X X Reduced Sulf
" 502
NOx
X X
X X
X
X X soz, NO,
SOZ. NO!
X
X
X



Table 2

New Source Performance Standards'Scheduled for Promulgation
in the Period FY 82 Through FY 83

FY 82 (14)

Stationary Internal Combustion Engines

Phosphate Rock Preparation

Lead Battery Manufacturing

Perchloroethylene Dry Cleaning

Pressure Sensitive Tapes & Labels Manufacturing

Organic Chemical Manufacturing, Fugitive Emissions
Gasoline Bulk Terminals

Asphalt Roofing Manufacturing

Organic Solvent Degreasing

Graphic Arts (Rotogravure Printing)

Industrial Surface Coating, Can Manufacturing

Industrial Surface Coating, Metal Furnfture Manufacturing
Industrial Surface Coating, Large Applfance Manufacturing
Industrial Surface Coating, Metal Coil Manufacturing

Fr 83 (18)

Coke Ovens, Quenching

Volatile Organic Liquid Storage

Rubber Tire Manufacturing

Synthetic Organic Chemical Manufacturing, Air Oxifdation Processes
Synthetic Organic Chemical Manufacturing, Distillation
Petroleum Solvent Dry Cleaning

Synthetic Fiber Minufacturtng

Vinyl! Film Manufacturing

Petroleum Refineries, Fugitive Emissions

Industrial Boilers, Revision

Gypsum Manufacturing

Metallic Minerals Processing

Basfc Oxygen Furnaces, Steel Plants, Revision

Petroleum Refineries, Fluid Catalyst Regenerators, Revision
Non-Fossil Fuel Boflers

Crude 011 & Natural Gas Production

Institutional and Commercial Boflers

Degreasing



Asbestos (]
]
.
]
]
0
0
Beryllium (]
]
]
]
(]
°
°
Mercury )
°
(]

Table 3

Operations Covered

Manufacturing

Demolition and renovation

Spraying

Fadricating

Insulating

Waste disposal from the above operations
Waste disposal from asbestos mills

Extraction plants*
Ceramic plants*
Foundries*
Incinerators®
Propellant plants*
Machine shops**

Rocket motor test sites

Mercury ore processing

Sewage sludge incineration

Chlor-alkali production by the mercury
cell process

Vinyl Chloride - Plants which produce:

Benzene (]

Ethylene dichloride by the reaction of
oxygen and hydrogen chloride with ethylene

Vinyl chloride by any process

Polymers containing fractions of
polymerized vinyl chloride

Malefc anhydride manufacturing (FY 1982)
Ethylbenzene styrene manufacturing (FY 1982)
Fugitive emission sources (FY 1982)

Storage tanks (FY 1982)

...which process beryll{um ore, beryllium, beryllium oxide,

beryllium alloys, or beryllium containing wastes.

o+ . .which process beryl1ium, beryllium oxides, or any alloy
when such alloy contains more than 5% beryllium by weight.
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OFFICE OF AIP, NOISE, AND RADIATION POLICY GUIDANCE

Delegation to States - Prevention of Significant Deterioration

The Administrator's Accountability System, Objective A, subobjective 2,
Alr, Noise, and Radiation, addresses delegation of the program for Prevention of
Significant Deterioration (PSD) to State and, 1n some cases, to local air
pollution agencies. State assumption of responsibility for PSD has been an EPA
priority for several years. Despite this, only 6 States have approved SIPs for
PSD, 11 States have full delegation, and 8 have partial delegation (Figure 1).
These SIPs and delegations account for about 60% of PSD permits issued.

PSD Program - The PSD program was initiated in the early 1970's in response
to 1itigation. The basfc program was confirmed with specific substantive and
procedural details in the 1977 CAA Amendments (Sections 160-1639). Essentially,
PSD §s a new source construction permit program for most major types of air
pollution sources. Approval criteria involve the installation of best available
control technology (BACT) for all pollutants and an acceptable afr quality
{mpact for SO, and particulate matter. Acceptable impact is defined for three
Tand use cateaories as an allowable increase (or increment) fn pollutant concen-
tration over a baseline that existed in the area in the mid-1970's. In Class I,
natfonal parks and wilderness areas,.only very small {ncreases are allowed.

The remainder of the country s defined as Class Il with moderate increases
allowed. States may request reclass{ification to Class 11l where more 1iberal
increments would b allowed. Such a reclassification was intended to accommo-
date State land use decisions to dedicate specific areas to concentrated
industrial development. To date no such reclassifications have been requested.

Conceptually, the PSD program can be segregated into five parts:
1) applicabiiity determinations (fs a proposed new source covered by the pro-
gram?); 2) review of planned control technology (does control equipment represent
BACT for all pollutants?); 3) analysis of air quality impact for SO, and particu-
Jate matter (use of meteorological dispersfon models); 4§ {ssuance af permit;
and 5) recordkeeping to track status of cumulative consumption of the allowable
fncrement. Although these seem straightforward, in practice the PSD program has
become overly complex as a result of the drafting of the statute, wideranging
Titigatfon, level of detail in EPA regulations, and the frequent need for
case-by-case judgment that 1s often required because of controversial siting
requests. )

Action Items and Measures - The State normally will be the permit {ssuance
authority. However, in some situations (Pittsburgh, Nashville, Cal{fornia
Districts, etc.), local or Regional agencies will have primary responsibility
for PSD or will be undertaking much of the technical analysis (e.g., BACT
determinatfons or modeling). These local agencies should be counted as a State
when determinfng total delegations and accomplishments {f they have responsi-
bility for PSD.




Three categories are possible when determining whether "delegation” has
been made to a State or local agency. Formal SIP approval is the most appro-
priate way for a State to assume responsibility for PSD. This recognizes the
State's essential autonomy and reduces EPA's formal overview role. Although the
Accountability System count does not distinguish between SIP approval and full
delegation, the Regional strategy should be directed toward the former with full
delegation seen as a milestone toward this end. Full delegation means that the
State {s acting as EPA's agent for the entire program, fncluding negotiation
with sources, making a1l technical determinatfons, and {ssuing the permit.
Partial delegatfons should be credited 1f the State §s doing one or more of the
major tasks assocfated with PSD, e.g., BACT determinations and/or dispersion
mdeling. The formal measure used {n the Accountability Svstem does not dis-
tinguish the extent of the partial delegation nor does it include any indication
of the amount of new source activity anticipated in a State that accepts delega-
tfon. These are important in determining the real progress being made in transfer
of the PSD program to the States and they should be discussed briefly in the
initial status report, the strategy (e.g., estimates of the percent of PSD sources
or workload accounted for through delegation), and changes fdentified in the
quarterly progress reports.

Policy Guidance

Although there are many reasons why States do not undertake the PSD program,
four fssues seem to be most important.. These are: 1) limited resources;
2) adninistrative and technical complexity; 3) constantly changing nature of the
program; and 4) EPA reluctance to really relinquish the program.

Resources - The resource questfon is a matter of priority, use of air
program grant funds, and the extent to which we allow States to maximize use of
their existing permit systems. PSD delegation has been a high air program
priority for the past several years., The workload model used for recommending
allocatfon of a large part of Regfonal air resources has assumed steady gains in
delegation and, therefore, 1t has reduced each year the allocation for direct
permit review by EPA. In FY 1983 the allocation model will assume that the
States will have almost all of the PSD workload.

Alr grants are vital to delegation of PSD and_al)_Regions reserve grant
funds for the program,  In FY 1981 this totaled about $3-1/4 million and
YnvoTved 50 States. The funds earmarked for individual States ranged from $4K
to $400K. Although tabulatfons are {ncomplete, it appears that over $5 million
in grants will be given for new source review in FY 1982. This represents
appropriate emphasis on PSD. The problem, however, is that accountability on the
use of these grant funds is not emphasized, and over 25 States continue to get
grant funds for new source review yet have accepted no part of the PSD program.
In FY 1981 only $180K was withheld or recovered in a formal way in four States
because of fnadequate progress in PSD. Some Regfons are conditfoning FY 1982
grant awards upon States assuning the program during FY 1982. PSD clearly is

mgggg_;g_pg_a State program and 1t is recommended that grant funds Bij:§§ﬁgizing?u




3
for 1t fn all States. If the State fails to take the program,.these funds
STouTd—be withheld and used by the Region to do the required permit reviews
through contractor assistance. The importance of PSD and Agency policy on grants
should be mde clear to the State policymakers through the State/EPA Agreement
negotiation process and at the start of grant negotiations.

Complexity - The PSD program {s complex and difficult to understand and it
has outrun the abflity of some small States to handie 1t. Partially this is due
to the nature of the program that requires BACT and air quality fmpact analysis
on a case-by-case basis. Most States should be able to do the required analysis
of control technology for most sources. Assistance for some source categories
will be required from the Region and from the BACT Clearinghouse {n OAQPS. In
additfon, some small States may never have a dispersion modeling capability,
and contractor assistance should be made available for them using grant funds
and the Level of Effort mechanism.

Some of the complexity ifn PSD is caused by the detafl in EPA regulations
and the rigidity of interpretation by EPA Regions when delegation is being
consfdered. All States and 14 major local agencies have new source review
programs and these utilize a significant portion of the air resources available
to the State.l/ Most of these require BACT on new sources; many involve air
quality modeling. EPA needs to understand better the existing State new source
permit systems and to determine whether they satisfy at least some portion of
the basic objectives of the PSD program. Consideratfion is being given to
changing the entire SIP program to utilize more fully the State permit system
_ and to emphasize less the detailed procedural requirements. The PSD program

should follow this principle.

Program Changes - The PSD program is dynamic and current 1itigation and

. any change to the Clean Air Act probably will require modification of the
existing requirements. However, this should not be accepted easily as a reason
for delaying delegation or State SIP action. It is not anticipated that 1iti-
gatfon nor legislation will do away with PSD or that it will change the funda-
mental nature of the program. If such changes come, they will not be {dentified
for many months and will require EPA regulations for implementation. This is
not a rapid process and past experience suggests that 1f modifications to the
current system are required 1t will be some time before they are able to be
{mplemented.

EPA Reluctance - Permitting new sources {nvolves a large core air pollution
effort (technology determinations and modeling) and provides significant leverage
over industry and States. Also, initially EPA had the entire PSD program and
many Regions staffed up and developed formal organfzations to do new source

v *Survey of Experience with State and Local Operating Permit Programs,*”
GCA Corporation; DSSE, EPA (January 1980).
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review. The presence of this infrastructure in the Regfonal Offices may be
slowing delegation. The nature of the State program evaluations planned by the
Regions can be influenced by the harshness of Regional policy toward audits.
EPA policy 1s to focus audits on the general capability of the State and on the
effectiveness of their overall program in relation to the basic goals of the
PSD effort. The evaluation should be constructive and lead to improved State
programs, Audits should not emphasize after~the-fact review of specific State
actions nor include extensfve second guessing of State decisfons. Audit policy
for new source review is discussed 1n detail in a recent report prepared for
0ANR by the Office of Policy and Resource Management.Z2/ Detailed audit guide-
1ines for PSD are being prepared from this report by a workgroup chaired by OANR.

In summary, 1t {s recommended that your strategy on PSD delegation do the
following: 1) emphasize SIPs and full delegation but accept all possible
incremental progress ‘through partial delegation; 2) make clear your {ntention to
withhold or recover grant funds "conditioned" for PSD if progress {s not adequate;
3) be as flexible and as imaginative as possible in allowing States to use
existing new source permit systems; 4) emphasize that changes to the PSD program
that result from current 1itigation or pending legislation will not be funda-
mental nor will they be implemented quickly; 5) evaluate the Regfonal organiza-
tion and staffing plan for potential barriers to the full and rapid transfer of
PSD to the States; and 6) ensure that the plans for auditing State PSD programs
are positive and not punitive.

2 ®EPA Oversight 6f Afr New Source Reviews (Draft)," Report by the Program
Evaluation Divisfon, Office of Planning and Resource Management (July 27, 1981)



OFFICE OF AIR, NOISE, AND RADIATION POLICY GUIDANCE

Audit of State Performance for Consistency

The Adninistrator's Accountability System, Objective A, subobjective 3,
addresses the problem of evaluating the consfstency of State performance for
selected air activities. This evaluatfon is required by the 1977 Clean Air Act,
Section 301. The requirements are discuised and amplified by regulations
promulgated by EPA on December 24, 1980.1/ These charge both Headquarters and
Regions with improving the fair and consistent implementatfon of the Act and
specifically require that the midyear grant evaluation (Part 35) be expanded to
include a quality audit "of each State's performance {n implementing and
enforcing the Act” with emphasis on consistency.

Scope of the Audit - This audit of States for consistency will be performed
for the first time in FY 1982. For this reason it will be limited in scope to
a single activity, new source review (NSR). NSR has been selected because it is
a fundamental activity in any air pollution program and is one in which Federal
regulations require changes to old, established State procedures for granting
preconstruction permits. Also, new source permitting is of great interest to
industry and State and local governments. They have claimed that fnequities in
implementation of NSR programs have led to "permit shopping” and lost opportuni-
ties for economic growth.

EPA has initiated many new activities in attempts to improve consistency
since the passage of the Act in 1977. These include: quality assurance on all
environmental measurement programs; the BACT/LAER Clearinghouse; and the modeling
guidelines. Some States belfeve that these activities have solved much of the
problem that caused Congress to require a consistency.program. These States
do not believe that the consistency audit being required {s necessary and they
may resist 1t. In our opinfon, a response to the Congressional concern {s
needed and supporting evidence will be required. The planned audit will both
test the hypothesis that consistency in new source review 1s no longer a
sfgnificant problem and provide supporting data for whatever follow-up 1s
necessary.

Most program evaluations are concerned with effectiveness; the principal
focus of this audit is consistency. This will require an in-depth national
analysis of the information that is collected. ‘In order to allow comparison of
results, Regifons will have less flexibility in determining the nature of this
audit than for other program evaluatfons. A general protocol for the audit and
a detailed checklist of questfons to be asked are attached. The information pro-
vided to Headquarters (OANR) must respond to this checklist; general narrative
evaluatfons of State NSR programs are discouraged. This protocol will be reviewed
by the Regions for practicality and made final prior to the conduct of any audits.

y 'Regiona} Consistency,” FR Part 56, Vol. 45, No. 249, page 85405 (December
24, 1980).
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The Consistency regulations require the Regional Administrator to prepare
an evaluation report and to publish notfce of its availability in the Federal
Reqister, However, to be useful, an evaluation of consistency requires a
national analysis and cannot be made directly from individual State or Regional
reports. Therefore, in lieu of individual reports for each State, OANR will
assemble and analyze the information that you collect, prepare 2 national
report and, after your review, publish a summary in the Federal Register and
announce the availabflity of the natfonal report. This should reduce Regional
workload and result 1n more useful conclusions.

Action Items and Measyres - In the Consistency requlations the State audit
{s a part of the required midyear grant review. However, since guidance is not
yet available that will coordinate the gran:t review with more comprehensive air
program evaluations, it will not be required to combine them this year. However,
the schedule for the consistency audit in FY 1982 1s compatible with most grant
reviews. State visits and data colliection should be completed early in the third
quarter and the information sent to OANR by June 1. A national analysis will be
available 30 days later in time for use in the FY 1983 planning cycle and grant
negotiations.

The Accountability System requires Regions to negotfate with QANR by
February 15, 1982, the number and schedule of audits to be undertaken. This
negotiation will center around the number of appliicable political entities to
audit and on the scope of the audit. Some large local agencies (e.g., Nashville,
Pittsburgh) have primary responsibility for NSR and they should be audited in
addition to the States. Also, some discussion may be necessary to define the
types of NSR programs (e.g., NSPS, NESHAPS, PSD, Part 51.18) applicable to a
State or local agency and, therefore, determine the extent of the audit.

- Finally, some States or locals may have just received delegation for parts of
the NSR program and only a limited audft will be possible.

Attachment
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PROTOCOL AND CHECKLIST FOR A CONSISTENCY AUDIT
OF STATE NEW SOURCE PEVIEW PROGRAMS

General Procedure

Claims have been made that serious inequities exist between State programs
for new source review and that these lead to permit shopping by sources and loss
of economic benefit to States that have more rigorgus programs. This audit s
designed to evaluate the consistency of State programs for new source review.
Indirectly this is an evaluation of the effectiveness of EPA guidance on new
source review and our success in transferring the programs to the States in a
reasonably uniform manner.

The audit generally will require a visit to the State agency by at least
one Regional representative, presumably by the NSR coordinator for air programs.
A series of questions are provided for the {nterview. These are designed to
examine the State's current policies and procedures in areas of NSR most 1ikely
to foster serfous inconsistencies. It fs recommended that the questions be
made avaflable to the State prior to the interview. If necessary, remote States
or States with 1ittle NSR activity can be audited by mail and telephone. The
evaluation focuses on procedures and policies and it should not be necessary to
pull and review specific permits in order to complete the audit.

Since a nationa) analysis will be made of the Information collected, results
should be reported to Headquarters in a brief, quantitative, and consistent man-
ner. The large nunber of detailed questions being suggested are necessary
because of the breadth of the NSR program and {n an attempt to facilitate short
specific answers. Narrative evaluations will be accepted if necessary, but they
are discouraged since they are difficult to fnclude {n a national analysis.
Unless desired by the Region for {ts own purpose, there 1s no requirement for 2
State-specific analysis and report. However, detailed notes should be retained
for Regfon/Headquarterd discussion during the analysis period.

Scope and Schedule

Essentially all States have their own air program to review z2nd permit new
sources. Not all of these overlap with some of EPA's required NSR programs,
1.e., those that involve NSPS, NESHAPS, and PSD. Our {nterest fs principally
on the consistency of those new source permitting programs that States are
required to do under the Clean Afr Act. However, it s suggested that the Region
obtain Information on State NSR programs, even if they are not formally being
done in response to the CAA, {n order to fmprove our understanding and to faciii-
tate decisions on delegatfon.

Although the audit is directed at States, it should be expanded to {nclude
any local agency or district that has full responsibility for any of the
appropriate NSR programs. For example, 1t §s our understanding that four coun-
ties in Tennessee, two in Pennsylvania, end the Districts in California all
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operate NSR programs, negotiate with sources, and issue permits independent of
the States.” If so, these should be audited fully.

The current target dates are to complete the audits by June 1, 1982, and
to have the national analysis available by July 1, 1982. The Administrator's
Accountability System provides for Regional/Headquarters negotiation to be
completed by February 15, 1982, to determine the number of agencies to be audited
by each Region and the detailed schedules. The draft audit protocols and check-
11st will be reviewed by the Regions for practicality and will be made final
prior to the initfation of any State audits.
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DETAILED CHECKLIST FOR AUDIT OF STATE NSR PROGRAM FOR CONS ISTENCY

1. General Information

a) Name of State or Tocal agency.

b) Name and phone number of person in EPA responsible for evaluation.

¢) Name and title of responsible State person.

d) Status of State acceptance of PSD, NSPS, NESHAPS (detail exceptions).

e) Approximate number of new source permits annually.

f) Approximate sfze of State NSR program (work years). Total, not only for
PSD, NSPS, and NESHAPS. Significant changes in past year?

g) Miscellaneous - any special situations?

2. Source Discovery and Coverage

States should have evolved a comprehensive system for learning of a source's
fntention to build and a mechanism for auditing the system. The ultimate incon-
sistency would result from sources not applying for a permit.

8) What {s the principal mechanism used for source discovery? (Dodge Reports,
buflding permits, other State agencies).

b) What evaluatfon 1s routinely made of the adequacy of the discovery system?
(procedure, frequency, by whom).

c) When was last comprehensfve check done? Result?

d) What procedures are used for sources located after construction (penalties,
specfal review or handiing).

e) What sources are excluded from the State permit process? How are exemp-
tions stated? (type, sfze, emissions for new and modifications).

3. validation of Information on Permit

Most new source‘decisions will be made based on the {nformation contained
fn the permit. Some validation seems necessary.

a) What validation 1s done routinely on {nformation fn the permit? (specific
or general "make sense,” emissfons, capability of control devices,
modeling, classes of sources).

b) Are written guidelines available for validation?

¢) Is written documentation of validation made?

d) Permits validated? Information found in error and changed? (number in
past year, fractfon of majors, most common errors).

4. Applicability Determinations

The determinatfon of the type of review a new source should recefve is a
critical decisfon and can become very complicated.

a) Does the State have an fnitial classification system (major, minor) that
determines the intensity of the review?
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b) What are the cutpofnts? (sfze, type source, emissions, location,
pollutant).

c) Any significant changes made in cutpoints in past several years? What

i {s general nature of changes?

d) Any validation or appeal process for {nitial classification decision?

e) Aporoximately what & of applications are classified as minor? '

f) What review do minor sources receive? (against SIP limit, control
¢azhnalogy, procedural).

Js Approximate work days per minor permit?

h) Does State identify formally and document the nature of the review a major
source will receive (NSPS, PSD)?

1) 1s ‘there provision for enough classifications to define major types of
reviews? (PSD, NSPS, NESHAPS, offsets, moratorium, nonattainment areas).

i) what is basis for classification? (pollutant, location, size, cutpoints).

;2 Are the bases compatible with current regulations?

3% 1c the classification system fn accord with Regional Office understanding
of the situation? (areas and pollutants needing offset, delegation,
areas with construction moratorfum).

m) What s State mechanism for keeping staff informed of required changes
to classification system? (new nonattainment areas, changes in PSD
regulations).

n) Are sources notified of the basis for their review (classification)?

o) How are fugitive emissfons handled in applicability determinations?

Coordination

For many States EPA still does a portion of the reviews for PSD, NSPS, and

NESHAPS and coordination between EPA and the States 1s essential to ensure
efficiency and a full review. Coordination between neighboring States also is
becoming increasingly {mportant.

3) Does the State routinely route appropriate applications to EPA if the
State does not have responsibility for PSD, NESHAPS, or NSPS?

. T° not, does the State require the source to notify EPA?

c) 1s there any check on State response to request to notify EPA?

a) If dual review occurs, what {s the mechanism for State and EPA to coordi-
nate evaluation of control technology and modeling?

e) Does the State notify routinely neighboring States of permits being
reviewed?

f) What 1s mechanism? At what level is notification made? 1ls EPA notified
routinely?

g) What are decision criterfa for notifying neighboring States?

hz What {nformation fs provided to nefghboring States? Examples?

{, Wkat is the process for reviewing comments from nefghboring States?
Exanples?

J) Is the State satisfied that they are notified adequately by neighboring
States? Satisfied that their comments are reviewed seriously?
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k) During the past year has the State asked for EPA examination or inter-
veation in a permit being reviewed by a neighboring State?

1) What was the nature of the problem? How was it resolved?

m) Is public notice required by the State? For what type of sources?

n) What are the systems used? What §s minimum information provided?

e; Is there written guidance on public participation?

p) Are comments frequently received as a result of public notice? Approxi-
. wmaté 27 Are changes made in permit? Examples?

q) Who classifies comments relative to validity and decides on response?

6. Emission Limits

The emission 1imit and the basis for 1t is probably the most important
{tem of a new source permit.

s) Are there situations where a State issues a permit that does not contain
2 specific emission 1imit or its equivalent, such as equipment speci-
ficatiomrs? What are they?

b) What {s the basis for the emissfon 1imit specified? SIP 1imit? NSPS,
if source coverad? MNESHAPS, 1f applicable? BACT? LAER?

c) If source is covered by an NSPS or NESHAPS, does the State ever specify
a less restrictive 1imit on the permit? Under what situations?

d) What areas of the State require LAER? Is this consistent with the
Regional Office understanding? :

e) What {s the basis that BACT {s needed? For which pollutants?

f; Is NSPS generally assumed to be BACT {f sourcé 1s covered by NSPS?

g) How frequently s a specific BACT determination made?

h) 1s BACT often significantly more restrictive than NSPS? Examples?

1) What 1s the State process for determining BACT? What s used as the
presunptive norm? Are written guidelines available?

J) 1s any formal use made of BACT decisfons on similar sources in neighboring
States? Is any file kept on BACT decisions in nefghboring States?

k) Is there any formal extramural peer review of BACT determinations?

3) Is negotiation with the source a part of most BACT determinations?

m) Arr NSPS, BACT, and LAER usually the same? Is LAER frequently more
restrictive? Examples?

n) What 1s the State process for determining LAER? What s used as the
presumptive nomm? Are written guidelines available?

0) Is any formal use made of LAER decisfons 1n nefighboring States? Is any
file kept on LAER decisions around the country?

p) Is negotiation with the source usually a part of LAER determinations?

7. Offsets

Ine use of offsets to allow new sources to locate in nonattainment areas
1s one of the more complicated facets of the NSR program and, therefore, has the
potential for much abuse through misunderstanding.

a) Is the offset requirement a recognized part of the State NSR program?
How often has it been part of a permit during the past year?
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b) Does the State have written guidelines for obtaining offsets?

c) Doés the State have a formal system of recordkeeping and documentation?
Does it prevent double accounting and ensure that amount claimed is
surplus beyond that needed for attainment?

d) Does the State track minor source growth?

e) Does the State or the source arrange offsets for minor source growth?

f) Jc the State's use of offset consistent with Reasonable Further Progress?

9) Does State routinely validate the amount and enforceability of the offset
claimed by the source?

h) How dces the State handle quantification of fugitive emissfons claimed
as offsets?

1} What 1s State criteria for geographic proximity test?

J) 1s baseline expressed as actual or allowable emissions?

8. Ambient Review of Afr Qualfty Impact

An evaluation of the A.Q. fmpact of large sources §s a relatively new part
of State programs and one that often was added as a federal requirement. It
usually {s complex both technically and procedurally and has significant poten-
tial for inconsistency due to the amount of case-by-case judgment required.

a) What is the basis for determining that an air quality review is required?
For NAAQS? For PSD?

b) What are the criteria for determining that a Class I area review is
required? ‘

c) What is included 1n a Class I area review?

d) What :re the State's pudlic hearing requirements for a Class I area
review?

e) Who s the Federal Land Manager for the State's Class I areas?

f) What is the schedule for notifying the FLM and EPA if a Class I area is
{nvolved in a permit review?

g) What are formal procedures for consideration of FLM and EPA comments?
Examples?

h) Who gsnarally models the impact of new source permits that require an
A.Q. analysis?

1) Does State validate routinely the modeling calculatfons submitted with
the permit? If not, do they ever validate in this detail? Under what
circumstances?

J) What 1s State procedure for review of general modeling approach used by
the source (model selected, input data)? 1Is review documented?
Examples?

k) What 1s the base used by the State for model selection or for approval of
the model selected by the source?

1) Wkt are the State's procedures for selecting or accepting a model that
is not in EPA guideline?

m) Does the State routinely accept modeling based on one year of off-site
meteorological data?



n) What are State criteria for deleting meteorological data prior to
modeling?
0) How does the State determine the afr quality impact of fugitive
. emissions?
n) Nnec modeling extend to areas {n neighboring States? What {nformation
" {s provided to adjacent States? Are they involved in negotiations
with the source on modeling? How are their comments reviewed?
Examples? :
q) What emission 1s modeled? Maximum? Average?
r) What operating conditions for the source are used in model? Worst case?
Maximum? Average?
5) Are results for any receptor sites ever discarded after modeling? Under
what conditions?
vhat is State policy 1f screening model shows violations? Examples?
u; What is the approval/disapproval criteria (highest concentration, high
second highg.
v) ls downwash ever modeled? In what situations?
w) Is the emissfon 1imit (including averaging time) on the permit and the
emission 1imit used for modeling ever different? Under what conditions?
x) In what sftuations must a source provide afr monitoring data? Any
exemptions?
y) Is 1t routine for sources that must monftor to use existing air quality
] data? Approximate percentages?
2) 1s EPA guideline used to determine adequacy of existing data? If not,
what are criteria? Are written guidelines available?
aa) 1f ambient monitoring s required, what are requirements relative to
number of samplers, QA, locatfon, length of time, etc.? Are written
guidelines available2

9. Permit Conditions

tPA would Yike to expand {ts acceptance of State permits in 11eu of specific

air or HSR emis:.ion regulations. A key feature 1s the form and completeness of
the permit.

10.

a) Does the permit specify all needed conditions: (Is 1t freestanding?)
Examples?

b) Does the State have a standard 1ist of conditions? What are key ftems
included? '

¢) Is {n-stack monitoring ever required? When?

d) What §s the form of the typical emission 1imit? (for SO,, TSP, VOC).

v, Is &. spplicable averaging time specified 1n the emissioﬁ 1imit?

Miscellaneous

a) Does the State have a formal system for tracking {ncrement consumed
either for PSD or air qualfity standards?

b) If so, what are the major elements of the system? Emissions {ncluded;
areas fnvolved? ’ :



¢) Are written criterfa avatlable?

d) How are fugitive emissions and area sources handled?

e) How does the system handle fuel switching?

f) What {s the chain of decisfon-making for new source permits?

g) What percentage of decisions are reviewed outside of the afr agency?

Do these reviews consider other than the technical analysis?

h) What fraction of these reviews result in a reversal of the agencies'
rego?mendations? Is a reanalysis of BACT, LAER, or air quality impact
rade

1) Is there a formal State appeal system in addition to the courts? What

15 1t7 Do they have a broader basis for approval/disapproval than
does the normal review?

J) Are there schedules and timetables on State action on new source permit
review? Are these binding or advisory? .

k) Do the deadlines cause problems with adequate programs for public
comment and required reviews by adjacent States, the FLM, or EPA?

1) Is a summary sheet made on each permit quoted? On major source permits?

~ If so, what does 1t contain?

r' ™cs the State have any concern about {nconsistency in the NSR program
o other States? Specific examples? Recommendations?



OFFICE OF AIR, NOISE, AND RADIATION STATUS REPORT

Streamlined SIP Processes to Reduce SIP Inventory and Accelerate Review

The Administrator's Accountability System, Objective B, subobjective
1, Air, Noise, and Radiation, addresses the streamlined SIP process to
reduce SIP inventory and accelerate review. Because of the nature of
the ongoing SIP process (detailed below), many of the specific goals for
this objective have either been completely met already or new programs
are now operating to meet this objective. The impediments to a more
ATricient S51¢ review process have been identified and specific programs
are now {n place to eliminate or mitigate most of these impediments.
Through the cooperation of the Regional Offices, a program has begun to
speed up SIP processing to a degree well within the March 1, 1982 require-
ment. The Regional Offices are well ahead of schedule after the first
two months of operation. The following text details the identified
impedirants and the steps taken to correct these problems.

~4iments - The State Implementation Plan (SIP) rulemaking process
has sc.-"a] significant characteristics that differ markedly from other
Environmental Protection Agency (EPA) actions. Most importantly, the
preparation of SIP Federal Register notices is decentralized. The
overwhelming majority are prepared in EPA's Regional Offices. In
addition, the SIP Federal Register notices cover a wide range of actions,
from virtually routine to very sophisticated and/or controversial
actions. These unique qualities have caused the. evolution of a very
specific concurrence process for SIP actions which, in many actions,
became very time consuming.

State regulatory actions must be formally {ncorporated into the
Federal SIP through a formal rulemaking process. There is a significant
Federal workload involved in preparing, documenting, reviewing, resolving
{ssues, and otherwise processing these rulemaking actions. The Regional
Air Branch offices within the Air and Hazardous Materials Division are
principally responsible for the preparation and processing of the Federal
Negister artions. However, Regional Enforcement also reviews and
comme:ts <un these actions. The SIP review process had evolved to the
§: '»t where ther~ were an increasing number of review steps and con-
sequently an increasing amount of time needed for review. In many cases
this was an across the board increase, with 1ittle regard for the
{mportance or impact of the SIP revision. In many cases minor actions
were receiving virtually the same review as major policy-related revisions.

The personnel in the Regional Offices who deal with the SIPs and the
Control Programs Development Division of QAQPS, through their routine SIP
work and regular discussions, have together identified many of the impedi-
ments to speed up SIP processing. Staff persons in the Regional Offices
and in CPDD work together regularly on individual SIP revisions and specific



{ssues as a matter of routine. Beyond that, CPDD organizes an Air Branch
Chiefs meeting approximately every two months where SIP {ssues are the
major focus. Air and Hazardous Materials Division Directors meetings are
also Neld regularly so that they may have the opportunity to discuss SIP
matters with Headquarters personnel. Regular SIP-related status reports
are assembled by CPDD with assistance from the Regional Offices and many
one-time reports on various SIP {ssues are developed in this manner also.
A SIP Task Force was begun within 0AQPS to regularly study means of
imorovina the process. In addition, a monthly OANR SIP status report

1s now 4esued which makes 1t possible to determine the status of SIP
revisions in Headquarters review. The upshot of this virtually con-
tinuous werking together {s that both the Regional Offices and CPDD have
a very thorough knowledge of the SIP problems and have already developed
a precise 1ist of the impediments to speed up SIP processing.

Comn 1 fn Table 1 shows the steps involved in processing noncon-
troversial special actions using existing procedures.

A iyzical review and processing of a SIP revision took approximately
220 work days and involved 24 steps. Of these 220 days, 76 are spent in
the EPA Regional Offices, 33 i{n EPA Headquarters offices, and 111 in
other (such as comment periods, OMB review, etc.). Delays can, and do,
occur during the review process. These delays may occur at the Regional
Office level, at any one of seven Headquarters offices where SIPs are
reviewed, or in OMB. Delays may last anywhere from one day to more than
one year, depending upon the complexity and controversial nature of the
revision. Steps where delays are possible are marked with an asterisk
in Table 1, Column ].

One difficulty has been the number of participating offices in the
SIP processing and review process--the Air Branch, Enforcement, and
Regfonal Counsel in the Regional Offices and up to seven different
offices in Headquarters. In Headquarters, in particular, {t has been 3
case of review by virtually equal partners with no single office having
vie rer-nsi~ility for the entire process. Many of the delays have been
caused Ly ih1s diffused responsibility. Many small {ssues have been
esco.atzd for decis’zn-making beyond the level they have warranted
because of this.

A1l special actfons, regardless of importance and air quality
impact, received virtually the same review i{n the standard review
process. All would take approximately the 220 work days and 24 steps
{dentified above while going through the standard propesal, comment,
final rulemaking track. .

8n <4dit{c=z) burden on the SIP process §s that an estimated 30-50
percent of all SIP revisions are single source permits.” In most cases,
these are routine actions but they go through the SIP process as
individual SIP revisions.



Schedule of Improvements and Status of Activities

Findiﬁg ways of improving the SIP process has been a continuing
process but attempts to mitigate the problem have accelerated in recent
years.

Possibly the most significant recent improvement has been the
development and national implementation of three experimental SIP
renraccing techniques. These began as pilot projects in three Regional
Officec {n the Spring of 1981. '

The first technique was the elimination of duplicative review
(Table 1, Column 2). It involves 22 steps and takes approximately 203
work days. Of these 203 days, 76 are spent in the EPA Regional Office,
19 in EPA Headquarters offices, and 108 fn other. This processing
technizue saves time and reduces the potential for friction between the
State and EPA by eliminating a final Headquarters review on actions that
d°1"°’.1 teive comments or change significantly during the proposed
rulemaking.

The second technique is the fmmedfate final rulemaking procedure
(Table 1, Column 3). It involves 13 steps and takes approximately 90
days. Of the 90 days, 48 days are spent in the EPA Regional Office, 19
in EPA Headquarters offices, and 23 in other. This technique avoids
duplicative EPA reviews by going directly to final rulemaking with non-
controversial SIP revisions. A noncontroversial SIP revision is one
that is determined to be of 1imited impact and no adverse or critical
public comments are anticipated because of 1t. Examples of noncontroversial
SIP revisions include State monitoring network plans, administrative
changes to regulation such as public participation procedures, and
certifications of no sources for 111(d) plans. The Federal Register
notice promulgating the action does not become effective for 60 days to
provide opportunity for comments in the unlikely event there should be

any.

Yie third technique s parallel processing (Table 1, Column 4). It
{fnvoives 13 steps iand takes approximately 90 days. Of the 90 days, 48
are spent in the EPA Regional Office, 19 in EPA Headquarters offices,
and 23 1n other. Using this technique, EPA will work more closely with
the State as it develops a major regulation and proceeds through the
State rulemaking process. EPA rulemaking will be carried on simul-
taneously with the State's process. Ideally, the State and EPA will
propose the regulation at the same time, announce concurrent comment
periods, and jointly review the comments. The EPA Regional Office will
consult with EPA Headquaters offices early on in an effort to ensure
that f33ues arec resolved before the State adopts its regulation. Al
substantive issues should be raised by EPA Headquarters offices before
the regulation is proposed for approval. When the State has adopted the
regulation, 1t will then be processed by EPA as a final action. This



procedure involves the same number of .steps under previous review
procedures; however, the first 13 steps are being done simultaneously
with the State's rulemaking process. In other words, by the time EPA
receives the State's official submittal, 1t has already completed its
major review and EPA has given the State the technfcal or policy guidance
recessary for Federal approval. Thus, the time between State submitta)l
and final Federal promulgation {s decreased considerably.

Experienze with the three experimental SIP review techniques showed
that resource and time savings were possible. Without an experimental
technique, there were ten review steps where delays were possible. The
“Eliminating Duplicative Review" technique eliminates one of these
steps, the “Immediate Final"” procedure eliminates four of these steps,
and the "Parallel Processing” technique eliminates all but cne of the
reviews prinr to State adoption of the SIP revision.

A meet was held to evaluate the use of the three experimental
techniques in Washington on June 29, 1981. The meeting was attended by
representatives of OAQPS, OGC, DSSE, OPM, OTLUP, OMSAPC, and FOSD. The
application of the three techniques was then expanded to include all EPA
Regional Offices on July 22, 1981 in a memorandum from Edward Tuerk to
the Air and Hazardous Materials Division Directors in the Regional
Offices. This decision was announced to the public {n the Federal
Register on September 4, 1981 (Page 44477). Walt Barber reiterated the

mportance of using the three experimental techniques in a memorandum to
the Air and Hazardous Materials Division Directors on September 18,
1981. A follow-up meeting was held in Washington on September 21, 1581.
Three status reports on the use of the three techniques have been
prepared--August 17, 1981; September 18, 1981; and early December 1981.

As of November 30, 1981, 101 SIP revisions have been processed
using one or more of these approaches. Since July 22, 1981, when the
program went {nto effect nationally, approximately 38 percent of the SIP
=:visions v - ‘e processed using an experimental approach.

@ 5iudy 1s underway to evaluate the impact of the experimental SIP
proc..sing program on the SIP process. The results of this study will
be avajlable by January 1982. A management system is being developed to
track the progress of the three techniques. Headquarters and the
Regional Offices will be able to determine the precise location of a SIP
revision in the review process. This sytem should be fully operational
{n the Spring of 1982. -

SIP Inveﬁtory

Besides the experimental SIP processing techniques, there {s some
additional work that directly affects the existing SIP inventory problem.
On August 6, Walt Barber sent a memorandum to the Afr and Kazardous
Materials Division Directors on tracking the SIP revisions that were in
the Regional Offices but had not yet had a final rulemaking.



The information provided by the Regional Offices to OAQOPS as a
result of this memorandum was included. in a report issued in September
1981--"Status of Revisions to State Implementation Plans.” This report
fndicated that there were 605 actions awaiting final action as of
July 31, 1981 in the Regional Offices (later corrected to 659) and that
new actions were coming in at the rate of 360 per year.

The Regional Offices projected final action on 50 percent of the
fnventory by January 1, 1982; on an additional 35 percent by July 1, 1982;
on an additional 10 percent by December 31, 1982; with incomplete State
cubmittalg accounting for the remaining 5 percent.

A status report developed in November 1981 {ndicated that during
August and September, the Regional Offices had reduced the number of SIP
revisions in the July 31 inventory by 19 percent. Even with the addition
of the SIP revisions received during this period, there was still a net
decrease of 65 revisions for an overall reduction of 10 percent in the
total inventory, which includes the July 31 inventory and the August-
September submittals. The Regional Offices have developed schedules for
processing * "ions and reducing the number of actions outstanding. The
Control Frograms Operations Branch is developing a computerized tracking
system for monitoring this activity. The Regional Offices are now 70
actions ahead of schedule--38 finals and 32 proposals.

To continue to make gains in reducing the SIP backlog, the Regions
need to be able to keep up with the actions that are coming in at the
rate of 360 per year. The three experimental SIP processing techniques
are {ntended to make this possible.

One of the early refinements in the SIP review process was the
categorization of special and normal SIP revisions done five years ago.
This allowed the Agency to focus {ts review effort on the more complex
and far-reaching issues--the "special” revisions--while allowing the
less {mportant "normal" revisions to go through the system with a less
cumbersome review.

‘his - ~tem has been further streamlined in a memorandum from the
nssis”.t Adainistrator to the Regional Administrators (November 9, 1981).
This repiaces-the speci»i/normal system with three new categories:
major, .moderate, and minor. The three categories will be used to determine
the level of review for each revision. A major SIP revision will undergo
the full 14-day review previously given special actions. A moderate SIP
revision will be reviewed primarily by the appropriate offices within
the Office of Afr, Noise, and Radiation. A minor SIP revision will be
reviewed primarily by the Regional Office. This categorization system
should improve the flow of SIP revisions during Headquarters review and
ensure that each revision receives the appropriate degree of review.



The recent organization changes {n the Regional Offices should be
helpful in resolving some of the intra-Agency difficulties in the review
of SIP revisions. The inclusion of the enforcement elements into the
Air and Hazardous Materials Divisions should consolidate the SIP
processing and eliminate at least some of the difficulties that occurred
in the past because of the lack of centralized responsibility.

The use of operating permits s also a promising possibility. It
has been estimated that future SIP inventories could be reduced 30-50
percent 1f State operating permits could be made Federally enforceable
aitivut being Suumitted as SIP revisions. A concept paper has been
developed by OAQPS on this topic but additional work is required before
this could be implemented. In particular, there are some difficult
legal problems that must be resolved. New Clean Air Act Amendments
would also have an impact on this type of a program. Any action in the
use of operating permits 1s contingent upon activity in these two
difficult areas.



Definition of Significant Violatoer

One of the objectives of the Administrator's
Accountability System for FY 1982 is that resources be used to
2d3rece siognificant air violators and return them to
compliance. This is designed to ensure that resources are
used in the most environmentally beneficial manner. The
purpose of this guidance is to assist Regional Offices and
States in determining what the Agency considers to be a

significant viclator.

In determining whether a violation is significant, the
nature of the pollutant should be considered, as well as the
magnitude and duration of the violation and the population
exposed. While no rigid formula need be followed, the

following considerations should be kept in mind.

1, 2 viol=zion of a hazardous air pollutant standard
cesulzing an enlissicns above the standard should normally be
considered significant unless the magnitude and duration of

the vioclation are minimal and the violation nonrecurring.

2. A socurce in violation of a State implementation plan
should be considered significant if the source is of suffi-
cient size and is located so as to impact a nonattainment

area. Sources above 250 tons per year emission potential



as dgfined {in the Alabama Power case) should be considered

significant violators unless the magnitude and duration of the
violation are mininal and the violation generally
nonrecurring. (To the extent that available data do not
pernit easy identification of sources in excess of 250
tons/year potential, sources with more than 100 tons/year
actual emissions can be used as a reasonable surrogate.)

Other sources in nonattainment areas should also be included
if the amount o. .cess emissions 1s considered jointly by the
Regional Office and State as having an important impact on the

continued nonattainment of the area.

3. Sources in attainment areas and not impacting
nonattainment areas would not normally be considered
significant because of the lack of direct health impact.
While States, appropriately, should take action to resolve
such violations, EPA w{ll not give them high priority

corsides .iz..

4. Sources in viclation of new source requirenents,
including NSPS and PSD/NSR permitting requirements, should
also be considered to be significant violators unless the

=agnitudz2 and duration of the violation are minimal.

As provided for in the Agency's new accountability
system, Regional Offices should meet with each of their

States to jointly prepare an inventory of known significant



violators. States should be encouraged to take the lead with
respect to as much of the universe as possible. Wherever
possible, EPA should use its resources to supplement those of
the State rather than to take the lead on cases itself. This
technical assistance can be either in the form of direct case
assistance (if requested) or through sponsoring of technical
worksiiops and othur program building/supporting activities.
EPA_fﬁggig_gg;ﬂ;su-;g_léia only where a State cannot or will

not take the lead, despite whatever assistance EPA can

provide.



Guidance Necessary To Remove Impediments to Enforcement
- Against Stationary Source Violators.

1.

2.

3.

Comprehensive policy on why
113(a) crders issued to SIP,
N3PS, and NESHAP sources require
compliance within 30 days of
issuance.

larification on existing

NCP guidance (4/2/81) that
states that prior to conducting
a settlement of NCP, 2 source
must execute a consent decree or
order. (With limited administra-
tive remedies, this is

interc. 2ted by Redi~- T as
meaning ali NCP suab,=c: sources
.« =¢ simultaneously have 113(b)
action.)

Criteria that should be used

in determining the appropriateness
of enforcement action against a
source for violations of a mass
std.

Policy on enforcement action to be
taken against sources which are

in compliance with an applicable
mass std. but in violation of VE
std.

Guidance or EPA poliny for addressing
so.rr~es LU0t sfe {1 rimlation but

are ~n a non=ir.ucvally cogni-zahle
state order.

Final 3/1/82

Final 1/15/82

Final 6/1/82
(Draft to regions by
3/1/82)

Final S/1/82
(Draft to.regions by
3/1/82)

Final 3/31/82
(Draft to regions by
1/31/82)



Guidance Necessary To Remove Impediments to Enforcement
Against Stationary Source Violators.

10.

11.

l2.

13.

Given emphasis on EPA's overview
role, guidance on its main direc-
tion a.d incentives and the degree
to which EPA will defer to State
enfor ement related matters.

Cifdanca on 8ot blowing pelicy

implementation.,

Clarification of EPA's excess
emissions policy and its
relationship to the SIP process.

Policy on NSPS enforcerment when
NSPS std. or test methou .&
qu’ ~*4arad,

Guidance on whether CEM data can
be used in an enforcement action
as documentation of a violation.

Guidance on enforcement action
on OgM violations where no
violations of emission limits
have been documented.

Definition of continuous compliance
considering what degree of tolerance
should be allowed in evaluating

a source's compliance with its
emission limits.

Guidance on iragu.nc. of CDs
reporting by tiie staces.

Final 3/31/82
(Draft to regions by
1/31/82)

Final 4/1/82

Final 4/1/82

Final 4/1/82

Final S/1/82
(Draft to regions by
3/1/82)

Final 5/1/82
(Draft teo regions by
3/1/82)

Final 6/1/B2
(Draft to regions by
3/71/82)

Final 5/1/82



Guidance Necessary To Pemove Impediments to Enforcement
Acainst Stationary Source Violators.

4.

15.

16.

17.

18.

19.

Guidance on NESHAP asbestos
standard analytic methods.

Guidance on the definition of
*equipment and machinery” as
specified in 40 CFR 61.22(e)

and what constitutes a

b tuminuous or resinous pinder
en~ypsulation for asbestos which
is not friable.,

Guidance with regard to
expiration of the temporary
stay of the regulatory require-

ment that & physical or operational
limitation »on emissicn ~3pacity must

be federaliy enforcaab.. in order
t- *~ "aken into account in terms
of otfsets or PSD applicability.

Guidance on method 9 revisions to
include methods for reading
opacity for intermittent emission
SOUrces.

Guidance on federal enforcement
of non-federally approved
S1P violations.

Guidance on federal enforcement
of S1IP violations when the SIP
requirement has been superceded
by a State reg that has not yet
been roorov-s v TrA,

Final 8/1/82
(Draft to regions by
4/1/82)

Final 2/1/82

Final 2/1/82

Proposed rulemaking
by 9/30/82

Final 3/31/82
(Draft to region by
1/731/82

Final 3/31/82
(Draft to regions by
1/731/82)
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Definition of "Continuous Compliance" and
Enforcement of O & M Violations
(06/21/82)

File at Part A, Document #2



ﬂl- '\% UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
< WASHINGTON, D.C. 20460

4
‘G
JN 2| B8
PFrICE OF
AIR, NOISE AND RADIATION
MEMORANDUM

SUBJECT: Definition of "Continuous Compliance” .
and Enforcement of O&M Violations ‘ﬂ///,
yw

FROM: Kathleen M. Bennett j(;ﬂd.\,uqv\ .
Assistant Administrator_/fnr Air, Noise and Radiation
TO: Directors, \!:r and Waste '-nagement Divisions
Regions I-1V, VI=-V1Ii end X

Directors, Air Management Divisions
Regions V and IX

The purpose of this memo is to provide you with some general
programmatic guidance as to the meaning of the term "continuous
compliance” and the role of operation and maintenance (0&M)
requirements in assuring that continuous compliance is maintained.
Of course, source specific gquidance on 0&M measures which can
assure continuous compliance is an essential part of this program
and this memorandum is not intended to substitute for such
guidance. As you know, DSSE has undertaken a nunber of
initia.ives related to the continuous compliance effort and we
hope to discuss the progress of those efforts with you at the
upcoming workshtiop at Southegr Finee DSSE will be forwarding to
vou an updated suminzry ¢f th.. .z setivicies prinr to the workshop.
However, given the coatinuing at.znticn being yiven to '
“continuous compliance,” I think it would be helpful to have a
commen understanding of what that concept entails.

In the strict legal sense, sources are required to meet,
without interruption, all applicable emission limitations and
other control requirements, unless such limitations specifically
provide otherwise. However, of primary concern to the Agency are
those violations that could have been prevented, through the
installation of proper contr2! eqripment aid the operation and
maintenance of that equipment in accordance with proper
procedures. We believe the concept of continuous compliance is
essentially the avoidance of preventable excess emissions over
time as a result of the proper design, operation and maintenance
of an air pollution source. This includes avoidance of
preventablie instances of excess emissions, minimization of

w et



ATTACHMENT 1

'-‘ UNITED STATES ENVIRONMENTAL PRC
% z WASHINGTON, D.C. 2046t
OFFICE OF ENFORCEMENT
MY |1 B3
MEMORANDUM

SUBJECT: The Major Source Enforcement Effort

FROM: Richard D. Wilso ﬁéz
Acting Assista a For Enforcement

TO: Regional Administrators’
Regional Enforcement Division Directors

Introduction

As you know, the Major Source Enforcement Effort (MSEE) was
launched in the fall of 1977 and for three years has been an
Office of Enforcement top priority. The goal of the effort has
been to identify and take enforcement action against major sources
that have never achieved initial compliance with applicable
regulations under the Clean Air and Clean Water Acts. Within this
group of non-complying sources are some of the largest
contributors to the nation's air and water pollution problems.
These sources have in many instances been in violation for several
years.

As outlined in some detail in this memorandum, we believe the
effort has achieved much of its initial aim. While we must
continue to direct efforts towards resolving those cases not yet
resolved and tracking consent decrees resulting from previous
efforts to assure compliance, we must also give greater
recognition to the other challenges facing the air and water
programs. As such, we are concluding the MSEE as a separate
effort and remaining activities with respect to MSEE sources will
be considered, as appropriate, in the context of the other air anc
water enforcement priorities facing the Regions ,and the States.
However, given the degree of commitment by EPA and the States to
this effort in the last few years, I think it appropriate to
:ummarize for you the history of the effort and its results to

ate,



Background of the MSEE

The fundamental elements of the MSEE were first outlined for
the Enforcenment Division Directors in October 1977. For the
effort to prove a success, it was recognized from the outset that
the support and cooperation of the States, local agencies, and the
Department of Justice (DOJ) would be essential. During October
and November of 1977, Headquarters and Regional personnel met with
State and local officials and DOJ personnel in each Region to
secure their support and to brief them on the MSEE program. The
Regional Offices later met with each of the States individually to
compile lists of major violators and to make some preliminary
decisions as to what kind of action was appropriate for each
(judicial or administrative) and which Agency would be primarily
responsible for the action, the State or EPA.

By April 1978, the MSEE list had heen put into final form.
It was composed of 2,134 major sources; 1,410 of which were air
sources and 724 were water sources, excluding Publicly Owned
Treatment Works (POTWs). (Since a few sources were listed as both
air and water violators, the 2,134 figure includes some
double=-counting.)

Some significant features behind the numbers are:

. Of the 2,134 air and water sources, 704 were planned civil
actions; 10 were planned criminal actions; 924 were
planned State or Federal administrative ractions; and the
rest were projected to come into compliance without
further enforcement action.

. The 704 planned civil actions were the core of the MSEE
and of these, EPA was to take civil action against 597,
the States against 107. All ten criminal actions were to
be Federal.

. 617 of the 704 facilities requiring judicial actions were
industrial sources (as opposed to State, municipal, or
Federal), and half of the 617 were clustered in certain
key industries - power plants, iron and steel, pulp and
paper, chemicals, petroleum refineries, and smelters. The
other half were widely diverse.

Though the core of the MSEE centered arqQund taking judicial
action against these 704 sources (597 being EPA responsibility),
much effort was also spent by EPA and the States in assuring that
all 2,134 sources were brought expeditiously into compliance, or
at least had action initiated that would result in compliance. In
addition, as a result of constant efforts to refine the initial
list, additional sources that met the MSEE criteria of never
achieving initial compliance were subsequently added to the list
thus causing the universe of 2,134 sources to grow by 260
sources.,



Achievements to Date

Today, progress in getting all the MSEE sources into
compliance has been significant. A summary of MSEE civil,
criminal, and administrative activity by EPA and the States
follows:

. EPA civil actions against 677 facilities have been
initiated, 395 air and 282 water. The status of these
cases as of March 1931 is:

cases against 384 (57%) facilities have been concluded
cases against 190 (28%) facilities have been filed but
not concluded

cases against 103 (15%) facilities have been initiated
and are pending further action

. EPA criminal actions have been initiated against 4
facilities, 2 air and 2 water. The status of these cases
as of March 1981 shows 2 filed and 2 concluded.

. State civil actions against 78 facilities have been
initiated, 28 air and 50 water. The status of these cases
as of March 1981 {s:

cases against 59 (76%) facilities have been concluded
cases against 2 (2%) facilities have been filed but not
concluded

cases against 17 (22%) facilities have been initiated
and are pending further action

« The remaining 1,635 MSEE sources were either targets for
EPA or State administrative action or came into
compliance without any such action. The current status
of these sources, as of March 1981, shows 1,170 sources in
final compliance and 465 sources proceeding on a timetable
to come into compliance or otherwise expected to come into
compliance in the near future.

This effort is even more impressive when it is recognized
that many sources outside the MSEE universe were subject to State
or EPA civil litigation during this same period. For example, EPA
initiated actions against 382 such sources, of which 225 (59%)
have now been concluded, 54 (14%) have been filed but not
concluded, and 103 (27%) have been initiated and are pending
further action. Thus, looking at the Federal litigation
picture over the past three years shows civil actions initiated
against 1,059 facilities, 81% of which are filed or concluded.
(See Attachment A for a discussion of settlements reached with a
few of the most significant MSEE sources.)



Future Efforts

The MSEE effort began with several thousand sources not
equipped with adequate pollution controls. Now, most of these
sources have installed or are installing the necessary equipment
to control their pollution. With this accomplishment, the
Agency's enforcement program is intensifying its efforts in
working with States to ensure continuing compliance, to address
new source violators, and to assure municipal source compliance.
In order to assure the full benefit of the gains of the MSEE,
these new efforts will be balanced against the need to follow
through with MSEE cases already initiated and to continue tracking
court decrees to assure final compliance.

Future activities of the water enforcement program will focus
primarily on non-complying municipal permittees. Several
components of this new thrust are: 1) a new national
enforcement Municipal Management System (MMS), 2) a revised
Municipal Enforcement Policy for bringing civil actions where
warranted, and 3) a Continuous Compliance Program to insure that,
once constructed, facilities built with public funds continue to
operate within design and permit limitations.

The aim of MMS is to give the States and the Regions an
operational framework within which to coordinate permits and grant
conditions and activities go that constructica proceeds according
to schedule and each plant can meet its final limits when
completed. It hopes to achieve the greatest amount of improvement
in municipal construction and compliance by directing its
resources on those facilities located in the most capital
intensive urban areas. Under the Continuous Compliance Program, a
plant experiencing serious effluent violations will be ordered to
hire a private engineering firm to analyze the plant's operating
procedures. The firm will then develop a Composite Correction
Plan (CCP) which is designed to follow the plan at their own
expense unless they need to solve design problems. The Municipal
Enforcement Policy aims to secure maximum pollution abatement by
accelerating construction, and making noncompliance less
attractive than compliance. In this respect, judicial actions
will seek penalties for past violations, a court-imposed
compliance schedule, interim effluent limitations, and separate
penalties for any future violations.

A major focus of future activities of the stationary air
enforcement program will be directed around efforts to ensure
continuing compliance. Recent National Commission on Air Quality
(NCAQ) studies show that the failure of sources which have
achieved initial compliance to meet emission limits on a
continuing basis is an air quality problem of growing concern.

One particular NCAQ study of air pollution sources showed that 128
of 180 sources reported as complying with air standards had
documented incidents of excess emissions resulting in a cumulative
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annual excess of 25 percent over the allowed emissions level. To
address this serious problem, DSSE will be launching a continuous
compliance study to investigate new means of surveillance,
improved inspection techniques, more use of continuous emission
monitoring, better permitting requirements, targeting problem
sources, expanded uses on penalty authorities and other technigues
to improve the ahility of EPA and the State to deal with the
challenge of ensuring continuing compliance. Additional areas of
emphasis in the air enforcement program will be an intensification
of efforts to enforce against significant sources in violation of
NESHAPs, NSPS and other new source requirements, and new Part D
SIP requirements.

All of this new activity under both the air and water
programs should result in better self monitoring of sources,
provide more consistent application of laws nationwide, and assure
that full benefit is obtained from existing controls. This in
turn will lessen the burden on all regulated sources to install
additional controls while still resulting in a cleaner, healthier
environment.

Attachment



ATTACHMENT A

Jones and Laughlin Steel Corporation

In January 1981, the U.S. Environmental Protection Agency
signed a consent agreement with Jones and Laughlin Steel
Corporation which will bring air and water pollution sources at
six steel plants in three states into compliance with applicable
air pollution control requlations by December 31, 1982, and with
applicable water pollution control regulations by April 30, 1983.
The six steel plants covered by the pollution abatement agreement
are the Pittsburgh and Aliquippa works in Pittsburgh and
Aliquippa, Pennsylvania; the East Chicago works in East Chicago,
Indiana; the Cleveland Works in Cleveland, Ohio; and the Brier
Hill and Campbell works, in Youngstown, Ohio.

The compliance agreement calls for installation of air and
water pollution controls at the companies' coke batteries, blast
furnaces, basic oxygen furnace shops, electric arc furnaces and
ancillary steel making facilities. 1In addition, the agreement
calls for modernization of coke producing capacity at the East
Chicago, Indiana works, which will result in more efficient steel
production. Also under the agreement, Jones and Laughlin has
agreed, in lieu of being assessed a $§10 million civil penalty,
to install pollution controls that afford greater environmental
benefit to the public than currently required under law.

The agreement will result in significantly cleaner air for
citizens in those areas surrounding the plants in Pennsylvania,
Indiana, and Ohio, and water quality in those areas will also
greatly improve. The total capital cost of the pollution
abatement agreement may reach $350 million, depending upon the
companies' success in demonstrating the effectiveness of less
costly pollution control measures.

National Steel Corporation

In October 1980, the U.S. Environmental Protection Agency
signed an agreement with National Steel Corporation to bring
company plants in three States into compliance with all air and
water pollution control requirements by the end of 1982. The
agreement affects one plant in Weirton, West Virginia, one plant
just outside Detroit, and one facility in Granite City, Illinois,
just north of St. Louis.

The scttlement incorporates National's plans for
modernization and replacement of several basic steelmaking
processes. It will maintain the economic stability of the
affected facilities, while protecting the health of citizens in
surrounding communities by reducing particulate emissions nearly
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79 percent at the Detroit plant and 80 percent at the Granite City
facility. Significant reductions in particulates will also occur
at the Weirton plant. The agreement also requires that the
Detroit planft expand its maintenance and monitoring programs to
improve performance of its water pollution treatment system.

(In 1979, EPA and National agreed upon a program for water
pollution control at the Weirton plant).

Company estimates put the total cost of the agreement at the
three plants at $180 million. Potential liability for past
violations at the three plants will be offset through the
application of more pollution controls than would otherwise be
required.

U.S. Steel - Monongahela River Valley

In one of the biggest environmental control agreements in
steel industry history, U.S. Steel, the nation's largest producer,
agreed in May of 1979 to bring nine of the company's western
Pennsylvania plants into compliance with air and water pollution
regulations by the end of 1982, The agreement was reached between
U.S. Steel and the U.S. Environmental Protection Agency, the U.S.
Department of Justice, the Commonwealth of Pennsylvania, and
Allegheny County, Pa. The Pittsburgh-area and western
Pennsylvania facilities covered by the agreement are the Clairton
Works, both plants of the National-Dugquesne Works, both plants of
the Edgar Thomson=Irvin Works, Homestead Works (including Carrie
Furnaces), the Vandergrift plant, the Saxdnburg sinter plant and
Johnstown Works.

The agreement covers approximately $400 million of air and
water pollution control projects, including a number of control
projects already under construction. The §$400 million of
expenditures are in addition to more than $200 million which U.S.
Steel has already spent or committed to air and water quality
projects in the Pittsburgh area. The planned result of the
agreement is nearly a 50 percent reduction in remaining
particulate emissions in the Pittsburgh area. Overall, the
agreement will result in a reduction of particulate emissions from
the plants covered by approximately 22,000 tons per year. In
improving water quality, the decree will result in a 90 percent
reduction in the discharge of remaining water pollutants from the
plants covered, including suspended sclids, phenols, cyanide,
ammonia, oil and grease, and acidic alkaline solutions.

Ohio Edison Company

On January 19, 1981, the government lodged two separate
consent decrees with the appropriate U,S. District Court involving
the Ohio Edison Company. One decree settled an action filed
against this source in August 1978, for particulate mass and
visible emissions at its Sammis plant, one of the largest
particulate polluting facilities in the entire country. Under thc
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terms of the agreement, Ohio Edison will install controls to bring
all seven units at the plant into compliance with the applicable
regulations and will pay a civil penalty of $1.35 million.
Additionally, the company agreed to reduce emissions at the three
largest units to a level 25% below the level required for
compliance for a period of ten years. Once compliance is
achieved, the agreement will result in a reduction of at least
60,000 tons of particulate emissions annually from the estimated
levels which existed when EPA initiated enforcement action in

1976.

The second decree covers ten other facilities owned and
operated by Ohio Edison. The company committed to bringing all of
these facilities into compliance with particulate mass and visible
emissions limitations, and agreed to pay a civil penalty of
$150,000.

Tennessee Valley Authority

In December 1978, the Environmental Protection Agency, ten
citizen health and environmental organizations and the States of
Alabama and Kentucky announced a final settlement agreement to
clean up air pollution at ten of TVA's electric power plants in
the Southeast. A consent decree covering TVA's electric
generating plants located in the States of Tennessee and Kentucky
was entered on December 27, 1980. Entry of the decree had been
delayed due, in part, to ‘the intervention of several distributors
of TVA power. A consent decree covering TVA's electric generating
plants in the State of Alabama was entered on October 15, 1979.
Under the agreement, all TVA facilities are required to meet air
pollution standards by the end of 1982, with a number of interim
steps required to control air pollution.

The settlement requires TVA to install scrubbers at some
plants and burn less polluting cocal at other plants. The scrubber
requirements will allow TVA to burn Eastern coal, which often has
a higher sulfur content. Particulate pollution controls are also
required where needed. The settlement will mean a reduction of
more than 970,000 tons of sulfur dioxide and 85,000 tons of
particulate emissions a year.

Michigan: City of Detroit, Detroit Water &
Sewerage Department

On May 6, 1977, EPA, Region V, through the U.S. Attorney for
the Eastern District of Michigan, filed a complaint against the
City of Detroit for violation of its NPDES permit. These
violations included failure to comply with:

l. The effluent limitations for biochemical oxygen
demand (BOD) (5-day, 20°C), suspended solids, phenol, oil,
coliform bacteria, total phosphorous;



2. Monitoring requirements;

3; Facilities operation and maintenance requirements;
and

4. Preparation and submission of a "Facilities Plan"
detailing the future needs for pollution abatement facilities in
the Detroit service area.

After months of negotiations the parties reached an agreement
and a Consent Judgment was entered by Judge John Feikens on
September 14, 1977. Among other things this Judgment provided
for: the development of a user charge, Industrial Cost Recovery
and Local Capital Cost Funding System; an approved Industrial
Waste Control Plan on or before March 1, 1978; approved Facilities
Plan by May 15, 1978; the increase of the effective capacity for
secondary treatment on or before September 1, 1980, as well as a
schedule of increasingly more stringent effluent limitations; the
design and construction of a phosphorous removal system at the
treatment plant. In addition to this Consent Judgment Judge
Feikens also appointed a Special Master to have all grievances
with regard to increased sewerage service rates charged to any
community by Detroit and under decisions on such matters by
March 31, 1978. Upon the entry of this Consent Judgment, the
Court alsoc ordered that some $399 million in FY 76 Federal
construction grant monies be reserved for construction projects in
the Detroit area.

The terms of the Consent Judgment went into effect in
December 1977. 1Investigation by EPA revealed that Detroit was
violating the second set of effluent limitations. Region V filed
a motion for a show cause hearing concerning Detroit's reasons for
noncompliance. A hearing was held in early November 1978. The
judge ordered a court-appointed monitor to review the plant; its
noncompliance and Detroit's ability to comply. After a 30-day
review the monitor issued a report citing many inadequacies in the
plant's staffing, procurement policies and its operations ani
maintenance. Subsequently a five-day hearing was held on this
report and the court rendered a decision on March 22, 1979. At
that time the court ordered Detroit's Mayor Coleman Young to
appoint an Executive Administrator to run the City's municipal
sewerage program and implement the provisions of the Consent
Judgment. After a lengthy search Mayor Young appointed Joe Moore,
formerly of the Federal Water Quality Administration. The City is
currently trying various methods to get their treatment system to
full capacity.

United States Steel, Llorain, Ohio

This was an action filed for civil penalties and injunctive
relief against the United States Steel Corporation pursuant to
Section 309 of the Clean Water Act, 33 U.S.C. 1319, for allegedly
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unlawful discharges of pollutants into the Black River. In
particular, U.S. Steel was alleged to have failed to install a
blast furnace recycle system at its Lorain facility by July 1,
1977. U.S. Steel was also alleged to have unlawfully by-passed
certain elerents of its coke plant recycle systems on various
occasions, resulting in violations of its NPDES permit.

The case was settled by consent decree entered on June 27,
1980. The decree required U.S. Steel Corporation to install a
blast furnace recycle system and to upgrade treatment at its coke
plant and at its pipe mill lagoon to meet the effluent limitations
prescribed by its NPDES permit in accordance with the compliance
schedule contained in the decree.

The decree provides that U.S. Steel will spend $4 million
over four years on a dust suppression program to avoid the payment
of civil penalties. Such expenditures are intended by the parties
to be net expenditures after calculation of any tax benefit. The
decree also provides for stipulated penalties of $7,500 per day
for failure to comply with the terms of the consent decree.



ATTACHMENT 12

3 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
3 WASHINGTON, D.C. 20460

OFFICE OF

AR 29 AIR, NOISE AND RADIATION

MEMORARDUM

SUBJECT: FY '83 Regional Air Compliance Program Evaluation

PROM: Director
Stationary Source Coxmpliance Division
Office of Air Quelity Planning and Standards

TO: Director, Air and Waste Management Division
Regions II-1IV, VI-VIII and X

Director, Air Manacement Division
Regions I, V and I:

As you are aware, the Stationary Source Compliance
Division (SSCD) is planning t> resume its formal evaluation
of Regional air compliance programs, 1In a February 22, 1983,
memorandum to you, I explained how we were restructuring the
evaluation to include a self-evaluation component in the form
of a questionnaire and asked for your comments on this
questionnaire and the proposed evaluation process.

We have now received comments from all Regions and are
pleased to announce that the proposed approach and questionnaire
was wellereceived. Your input was extremely helpful and is
reflected in several modifications to the questionnaire which
is attached in final. Although we attempted to address all
comments some deserve clarification. A couple of Regions
commented on our need to ask for information on each inspector's
position classification, academic background and training. We
have restructured this guestion to provide only copies of
inspection reports as an example of their ability to perform
quality work (See Objective B, #4). However, we may ask these
questions should the need arise on a Region specific basis in
our follow-up. Several Regions wanted to know how this exercise
related, or could relate, to the National Air Audit System
(NAAS) being developed by OAQPS. This evaluation is distinct
from the NAAS because it evaluates the Regional air compliance
program not the State's. We have taken efforts to design this
evaluation so it does not duplicate the NAAS, Because of this,
we have dropped the questions on delegated programs. Two Regions
asked us to provide copies of all CDS guidance. An update to
Sur—November—1l980-compendium of CDS guidance memaranda will be.
provided under separate cover. Lastly, we received two
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interesting comments. One said the gquestionnaire was too long
and the other gave examples of additional questions we should
ask. Consideration of length and coverage was given in this
exercise and we feel all questions, as finalized in this
memorandum, should be answered to provide both our offices a
good, and hopefully healthful, snapshot of the Regional air
compliance programs. Should any Region desire to provide
additional information ,including what Headquarters could do
to improve the compliance program, please do so in your
transmittal memorandum to the questionnaire.

As noted in my February 15 memorandum, we intend to begin the
evaluation process by sending the questionnaire to two pilot
Regions for the purposes of working out any unforeseen problems
and to gain some experience., This will be followed up by an
announced visit with a set agenda and a final report. The
Regions selected are Regions II and VIII. We will initiate
the evaluation process in the other Regions via a separate
memorandum in the coming months., We hope to get to all Regions
by the end of this fiscal year as originally planned but we may
have to settle for the end of the calendar year 1983.

I would like to thank you for your cooperation and
constructive comments on this program. If this evaluation proves
as productive as previous years, it should result in improvements
to both Headquarters and Regional air compliance activities and
enhance national consistency.

If you have any questions or comments, please contact me
or Steve Hitte of my staff at FTS 382-2829.

.

T—
Edward E. Reich

Attachment

cc: Regional Administrators, Regions I-X
Air Program Branch Chiefs, Regions I-X
Air Compliance Branch Chiefs
Regions II, Vv, VII, IX
Bern Steigerwald, OAQPS



ATTACHMENT

STATIONARY SOURCE COMPLIANCE DIVISION
FY 83 REGIONAL AIR COMPLIANCE PROGRAM EVALUATION
QUESTIONNAIRE

Introduction

An important function of the Stationary Source Compliance
Division (SSCD) is to evaluate Regional air compliance programs
to assure that EPA, through its Regional Offices, is meeting
its compliance responsibilities under the Clean Air Act
(hereafter "aAct®). This questionnaire provides each Regional
Office with an opportunity to examine its compliance program
while also providing SSCD with sufficient information to
perform an independent evaluation,

A description of a Regional compliance program objective
precedes each set of questions in this questionnaire. SSCD
will use each objective as the basis to measure the adequacy of
that component of a Region's compliance program, SSCD asks
each Regional Office to support its responses to the questions
by attaching copies of Regional memoranda or guidance it has
provided to State or local agencies whenever such information
exists. Decision flow charts which are accompanied by adequate
narrative explanations are an acceptable method of responding.
to some questions. SSCD intends this questionnaire to address
all of the air programs including SIP, PSD, NSPS, NSR and NESHAP.
When a Region's response to a question will vary under different
air programs, the Region shall provide all of the possible
answers.,

A Region should direct any questions it has concerning
this questionnaire to Steve Hitte of SSCD at FTS 382-2829.

Objective A: Comprehensive Inspection Coverage

EPA guidance requires all NSPS, NESHAP and Class A-1 SIP
sources to be inspected annually. All Class A-2 SIP sources
must be inspected biennially.

1. What percentage of the sources in the Region received the
required inspection(s) in the past two fiscal or calendar
years (denote time frame used)?

2. If your answer to the preceding question is one-hundred
percent, please describe the information your response is
based upon.

Only those Regions with responses to gquestion number one of less
than one-hundred percent are required to answer the following
five questions.

3. Why were sources not inspected by EPA or the State as
required by EPA's guidance?
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4. How does the Region plan the inspection responsibility each
year among State and local agencies and itself?

5. How does the Region track State and local agency
inspection progress to assure that those agencies are
performing their allocated inspections?

6. How frequently does the Region assess State and local
agency inspection progress?

7. What corrective action will the Region take when a State

or local agency fails to achieve adequate progress in
performing its allocated inspections?

Objective B: Competent Source Inspections

Regional Offices are resronsible for assuring that their
inspectors and those at State ind local agencies are performing
inspections which are sufficie 1t to accurately assess a source's
compliance status. In additic to observing visible emissions
and collecting data from a sou ce's records, inspectors should
be able to assess a source's 1 <elihood of continuing to comply
with emission requirements e.c . source program designed to
maintain continuing compliance see K. Bennett memorandum of
June 21, 1982). Inspectors sh 1d recognize substandard operation
and maintenance practices, or | /sical symptoms of inadequate
operation and maintenance, whit warrant source testing or a
more in-depth compliance assess :nt.

1. How does the Region assess .he adequacy of inspections
performed by Regional and ate and local inspectors?
Please attach a copy of an guidance the Region has
distributed internally or ; ‘ovided to State and local
agencies regarding this ma cer.

2. How frequently does the Region assess the adequacy of
Regional and State and local inspections?

3. What actions has the Region taken, or plan to take, to
improve the quality of source inspections?

4. How many Regional EPA employees perform inspections for
the air program?

S. For each Regional EPA employee that performs inspections
for the air program, please provide an inspection report
written by the inspector which you believe best illustrates
his or her technical competency in performing source
inspections (the number provided should match the number to
previous question).
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6. Of the Regional EPA employees that perform inspections for
the air program (does not include contractor inspections),
please state the number of employees that are capable of
competently performing each of the following three levels
of inspection (these inspection levels are not necessarily
related to any national guidance on inspections nor are
they meant to imply that any one level is not acceptable):

Number of

Employees
Level I

Inspections consisting principally of a review
of the Region's or State's file on the source and an
on-site visible emission (Method 9) observation
or a collection of simple plant operating parameters
and a brief tour of the plant to observe its process
and control equipment (known as a walk-thru inspection).

Level 11

Inspections consisting principally of a review of
the Region's or State's files for the source and an
on-site inspection of the sources process and control
equipment to determine:

l. proper operation and maintenance using a
standard checklist., This checklist should
include reviewing calibration and operation
records, CEM maintenance records, etc.; and

2. emission levels based on a materials balance,
engineering calculations, grap samples, or
observing compliance tests.

Level IIX

Detailed inspections that are performed as a
follow up to a previous action where litigation is
likely. These inspections would consist principally
of gathering detailed, engineering data necessary to
confirm a violation. The inspector should be able to
identify control problems- and potential solutions, be
an expert witness should the need arise and contribute
significantly to drafting the technical portion of a
litigation report (relatively few inspectors would
qualify for this level).
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7. Of all air inspections performed by EPA personnel over the
last 12 months, approximately what percent were Level I,
Level II, or Level III (a file search of every EPA inspection
is not required)?

Level I-
Level I1
Level III

Objective C: Regional Procedures for Reviewing State
and Local Agency Compliance Activities

A Regional Office is responsible for managing a compliance
program that is effective in expeditiously bringing all of the
sources in the Region into sustained compliance., States are
primarily responsible for enforcing air pollution requirements
and EPA's policy is to defer federal enforcement whenever a
State has demonstrated a desire to remedy a violation., This
policy promotes strong State compliance programs which are
essential to meet the objectives of the Act. When a State is
ineffective in expeditiously bringing a violating source into
compliance, however, EPA must meet its obligations under the
Act and initiate federal enforcement against the violating
source.

To effectively manage source compliance, a Regional Office
must operate a comprehensive overview program for tracking
States' progress in resolving violations which initially do not
directly involve an EPA enforcement action. Through effective
overview, a Regional Office is able to discover violating
sources which require federal enforcement because the State has
not expeditiously brought the sources into compliance. An
effective Regional overview program often provides an incentive
for State and local agencies and violating sources to work
together to achieve compliance in an effort to avoid a federal
lawsuit.

1. How, and at what frequency, does the Region learn of
violations that State and local agencies discover during
their source inspections and tests?

2, How, and at what frequency, does the Region learn of
violations that are indicated in malfunction reports,
continuous emission monitoring data, and other information
sources report to State and local agencies?

3. What criteria has the Region and the State and local
agencies agreed upon to decide which agency will remedy a
violation? Please attach copies of any written
agreements.,

4. How, and at what frequency, does the Region assess whether
State and local agencies are achieving adequate progress
in quickly bringing violating sources into compliance or
placing those sources on expeditious compliance schedules?
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5. How, and at what frequency, does the Region assess whether
violating sources are complying with the increments of
progress of a State compliance schedule?

6. What criteria does the Region use to decide that a State
or local agency's efforts to bring a violating source into
compliance are inadequate and that a separate federal
action i{s needed to place a source on a compliance
schedule, remedy a source's failure to meet an increment
of progress in a State compliance schedule, or otherwise
bring the violating source into compliance?

7. How does the Region assure that Significant Violators are
achieving adequate progress to come into compliance?

8. The NSPS, NESHAP and PSD programs provide to some degree
for continuing compliance of certain requirements and
direct reporting of violations of emission requirements,
A, What action is taken in response to receiving a

source report indicating violations of applicable
emission requirements?
B. Does this response vary from program to program?
cC. If yes, how?
D. How are violations of NESHAP requirements treated?

E. what is the procedure for dealing with violations of
the NSPS program?

F. What is the procedure for handling violations of PSD,
if different from the existing source program under the
SIP?

Objective D: Expeditious Regional Case Development

The possibility of federal enforcement often provides State
and local agencies with the leverage they need to negotiate a
compliance agreement with a violating source. It must be clear
to a source that its failure to negotiate an acceptable settlement
with a State or local agency will subject it to certain, swift
federal enforcement action. Further, an expeditious Regional
compliance program often prompts timid State and local agencies
to effectively address violating sources. State and local
agencies often prefer to address violating sources once they are
faced with a decision to initiate an enforcement action or
compromise their authority by subjecting a source to a rigorous
federal enforcement action.

A Region's case development procedure must be a deliberate,
systematic process that efficiently gathers the required evidence
and fosters expeditious decisions. An ad hoc, unstructured
Regional case development procedure fosters a lax attitude
regarding compliance among sources and State and local agencies.
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To adequately deter violating sources, a Region's reaction to a
violation must be effective and predictable.

1. What procedure does the Region use to decide the appropriate
enforcement response for a violation? For each of the
following enforcement responses, please identify the offices
within the Region that are involved in the decision and the
office that makes the final decision:

A. 114 inquiry;
B. NOV;

C. NON;

D. 1l1l3(a) and (d) administrative orders;
E. 167 order;

F. 113(b) civil action;

G. 113(c) criminal action;

H. Settlement of penalties; and
I. Settlement of compliance.

2. When a Region initiates an enforcement action, it often has
an opportunity to exercise its discretion in deciding which
type of enforcement action is appropriate. Two of the
several possible enforcement alternatives are a criminal
action under Section 113(c) of the Act, or a penalty under
Section 120 of the Act. 1In general, the Regional Offices
use these two alternatives less frequently than other
enforcement responses. Please describe the characteristics
of the violators and violations which the Region believes
are appropriately addressed by each of these two enforcement
alternatives. Your response need not include the statutory
criteria associated with the enforcement alternatives.
Rather, we are interested in learning the criteria the
Region uses when it exercises its discretion and selects an
appropriate enforcement response for a violation,

3. What procedure does the Region follow to develop and send an
NOV to a violating source? How does the Region implement
the February 10, 1982, and September 15, 1982, guidance
regarding pre-NOVs?

4. How does the Region obtain the information required to
document a violation that extends beyond the thirtieth
day after it issued the NOV?

S. How many NOVs did the Region issue in FY 82 and FY 83 to date?

6. What percentage of the total number of Regional NOVs issued
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in FY 82 and FY 83 to date were subject to one of the
following actions within 90 calendar days after issuance
of the NOV:

A. An action adequate to assess whether the alleged
violation(s) extends thirty days after the Region
i ssued the NOV:

B. An NOV withdrawal; or

C. Regional deferral to a State or local agency's
enforcement action concerning the violation(s) the
NOV addressed.

2. For each NOV the Region issued in FY 82 and FY 83 to date,
please list the number of calendar days that elapsed between
the date of the violation cited in the NOV, and the day the
Region issued the NOV.

8. What procedure does the Region follow to continue to involve
compliance personnel in a case after the Region refers a
litigation report to EPA Headquarters? Attach any written
agreements which define the relationship between compliance
personnel and the Regional Counsel during litigation of a
case,

9. How, and at what frequency, does the Region assess whether
violating sources are complying with the increments of
progress of Federal court orders or. compliance schedules?

Objective E: Effective Use Of SSCD Level-of-Effort Contract Funds

SSCD provides level-of-effort (LOE) contract funds to the
Regional Offices to assist them in meeting their compliance
responsibilities. The LOE contract mechanism is easy for the
Regions to manage and provides timely access to several talented
firms that have substantial experience in stationary source
compliance work. A Regional Office is responsible for effectively
using its contract funds to achieve source compliance within the
Region., To effectively use contract funds, a Region must plan its
expenditures at the beginning of a fiscal year by determining
Regional needs in conjunction with State and local agencies and
establishing funding priorities. A Region's inordinate
expenditure of contract funds at the end of the fiscal year is
often symptomatic of poor Regional contract management because the
expenditures are frequently prompted by the Region's desire to
quickly spend remaining funds rather than to address unanticipated
projects.

l. Please describe the process the Region uses to plan its
expenditure of LOE contract funds. Identify the Regional
personnel involved in the planning process and indicate who
is responsible for final planning decisions. Explain how
State and local agencies are involved in the planning



process, if at all, and attach any written information the
Region provides to those agencies regarding contract funds
planning.

2. What process does the Region use to prepare Work Assignments
under the LOE contract mechanism? Identify the personnel
that must concur with a Work Assignment and indicate who has
final responsibility in the Region for approving Work
Assignments. 1Is there one staff person that coordinates all
Work Assignments? Attach any written procedures the Region has
prepared to assist Regional personnel in preparing Work
Assignments.

3. Please describe the process the Region uses during the year
to reevaluate its plans for contract expenditures because of
changes in Regional priorities,

Objective F: Accurate Maintenance of CDS

CDS has a variety of essential uses including supplying the
data the Agency uses for evaluating compliance program progress,
planning, resource allocations, and reporting to Congress and the
public. A Regional Office is responsible for implementing SSCD
guidance on CDS which includes, among other things, assuring
that the inventory of sources in CDS is continually updated,
that all source-specific data are accurate and complete, and
pollutant-specific information is maintained for violating NSPS,
NESHAP, and A-1 SIP sources.

1. What procedures does the Region employ to assure that the
inventory of sources in CDS is up-to-date? Specifically
address the accuracy of the VOC source inventory.

2. Does the Region exclude from CDS any sources that
Headquarters' guidance requires to be included in CDS?

3. How, and at what frequency, does the Region assess whether
the source=-specific data in CDS are up-to-date and accurate?
Explain what specific data the Region keeps up-to-date and,
if less than SSCD guidance requires, why certain data are not
accurate.

4. What information does the Region and the States require
before assigning a source an "in violation” compliance status
description (SCMS) code of either one or six?

5. What basis or criteria does the Region use to assign a source
an "unknown" compliance status description (SCMS) code of
zero or seven?

6. Please attach any guidance regarding CDS reporting which the
Region has developed and provided to State and local
agencies.
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Objective G: Effective Use of Program Grants

Air program grants under Section 105 of the Act are available
to assist States in meeting their compliance responsibilities, A
Regional Office is responsible for identifying areas of State and
local agencies' compliance programs which could benefit by a
grant, issuing grants for the areas that are consistent with the
priorities of the air grant management system, and evaluating an
agency's progress in achieving the compliance provisions of the
grant.

1. Compliance activities receive a high priority in the air
grant management system, How does the Region identify and
establish priorities f,r areas of State and local agency
compliance programs that could benefit by EPA funding under
an air program grant? You need not explain how the Region
establishes funding priorities for programs other than State
and local agency co: rliance programs. Please identify the
office(s) within t& Region that are involved in the-process
and the office tha has final responsibility for establishing
compliance priorit

2. What process does the Region use during mid-year and final
reviews to evaluate & 3tate or local agency's progress in
achieving the complia :e provisions of an air grant? Please
identify .the office(s within the Region that are involved in
the process and the ot ice that has final responsiblity for
the compliance evaluat._on.

3. Please attach copies of the FY 83 compliance grant
conditions for each State in the Region. You need not submit
the entire grant document.

Objective H: Full Use of Air Compliance Resources

Each Region is responsible for using all of the workyears
allocated to it in the staticiary source compliance decision unit
(A306) to achieve EPA's air compliance objectives.

1. Please list the position classification (engineer, scientist,
clerk-typist), location within the Regional organization,
type of employment (PFTE, OPFTE), and workyears (to tenths
of a workyear) for each employee represented by the FY 83
A306 decision unit. Please identify the employees that
perform inspections for the air program.
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n g UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
M' g WASHINGTON, D.C. 20460
J
0t et November 14, 1983

OFFICE OF
AIR, NOISE AND RADIATION

SUBJECT: Compliance Strategy for Stationary Sources of
Air Pollution

FROM: Joseph A. Cannon, Acting Assistant Administrator
for Air and Radiation

TO: Alvin Alm, Deputy Administrator

Attached for your consideration is the final compliance
strategy for stationary sources of air pollution. This
document was developed by OAR's Stationary Source Compliance
Division, working closely with the Office of Enforcement
Counsel and with review and input by other Headquarters
offices, Regional Offices, and selected State officials.

.The strategy brings together in one document all of the
major thrusts of the stationary source compliance program,
with continued emphasis on resolution of those violating
sources meeting the definition of a "significant violator”.
1 believe there is a general consensus that the present
program is sound and should continue to serve us well in the
future. However, the strategy suggests three major changes
for the immediate future: more flexibility for States in
carrying out their inspection programs, increased use of
continuous emission monitoring and similar techniques in
the Agency's regulatory and enforcement programs, and
increased focus on sources violating volatile organic com-
pound (VOC) provisions in SIPs to reduce both ozone levels
and air toxicants.

The major point of disagreement arising during the
preparation of the strategy was the proposed revision to the
inspection guidance to States. Present guidance requires
annual inspection of major (Class Al) sources and biennial
inspection of certain smaller sources (Class A2 sources).
The draft strategy suggested allowing States to develop
alternative inspection priority schemes whereby the resources
otherwise required to inspect Class A2 sources could be
redirected to inspection of any combination of Class Al,
Class A2, and other regulated sources, as air quality needs
warranted. Regional Offices were substantially divided
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on the extent to which present guidance should be revised.
After. a careful consideration of all the comments, we believe
that the revision contained in the strategy strikes a reasonable
balance-between EPA's need for a nationally-consistent data

base to monitor and evaluate the effectiveness of the program
and the needs of State and local agencies to make optimal use
of limited resources to address their most serious air quality
problems,

The strategy identifies our plans to provide supplementary
detailed guidance for selected subjects to enhance the long-
term effectiveness of the strategy. Attached is an identification
gf guidance documents to be produced and anticipated completion
ates.

As agreed in our October 12 briefing for you, the major
subject area needing further exploration is the problem of
assuring continuous compliance by air sources. The strategy
already identifies certain approaches worth pursuing (e.g.,
greater ugse of continuous emission monitoring and better
targeting of inspections) but we intend to do a separate,
more extensive continuous compliance strategy as a follow-up
to the general strategy. Because of the complexity of this
issue, the continuous compliance strategy cannot hope to
present "the answer"” to the problem but will provide a compre-
hensive program for developing answers. We are targeting
to complete the continuous compliance strategy by February 27,
1984, and we are proceeding to add a commitment along these
lines to the Action Tracking System.

I thank you for your support in the development of this
strategy and look forward to your support in its implementation.

Attachments
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(2)

(3)

(4)

(3)

(6)

IDENTIFICATION OF ADDITIONAL GUIDANCE TO BE PREPARED

enforcement of VOC standards - guidance on improving the
VOC inventory projected for completion by January 30,
1984. Additional guidance as needed.

use of unannounced inspections by EPA - projected for
completion by September 30, 1984.

use of continuous emissions monitoring excess emissions
data in the compliance program - projected for completion
by July 31, 1984,

enforcement of asbestos demolition standards - projected
for completion by July 31, 1984.

enforcement of PSD requirements - projected for completion
by November 30, 1983.

enforcement of benzene, arsenic, and radionuclides
NESHAPs - as necessary prior to promulgation.
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Lists of Attachments

The Major Source Enforcement Effort --
May 11, 1981

Definition of Significant Violator --
See I, E, Attachment

Guidance Concerning EPA's Use of
Continuous Emission Monitoring Data --
See VI, D

Significant Violators -- See I, E

Enforcement Action Against Stationary
Air Sources Which Will Not be In
Compliance By December 31, 1982 --
See V. R

Guidance on Implementation of 1982 Deadline
Enforcement Policy Issued September 20,
1982 -- See V, S

Guidance on Use of Section 303 of the
Clean Air Act -- See IX, A

Duration of Section 113(a) Orders --
See V, O

Procedures for Review of Federal Register
Publication of Delayed Compliance Orders
Under Section 113(d) of the Clean Air Act --
See V, T

Use of Section 120 Noncompliance Penalties
to Promote Compliance by Stationary Sources --
See VII, I

Enforcement of National Bmissions
Standard for Vinyl Chloride -- See IV, D

FY '83 Regional Air Compliance Program
Evaluation
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EXECUTIVE SUMMARY

This document outlines a strategy for obtaining and
maintaining compliance by stationary sources with require-
ments of the Clean Air Act and implementing regulations.
The Clean Air Act is the Federal law designed to protect
the nation's health and welfare from the adverse effects
of air pollution.

The stationary source compliance program is struc-
tured around effective, cooperative, and coordinated
efforts among Federal, State, and local agencies. The
strategy recognizes both the primary role of the States
in prevention and control of air pollution and that of
the Federal government in ultimately assuring the protec-
tion of the health and welfare of the American public.

The major focus of the stationary source compliance
program is on the enforcement of State Implementation
Plan (SIP) requirements adopted to meet national ambient
air quality standards (Section 110), standards of
performance for new sources (Section 111), and hazardous
air pollutant standards (Section 112). SIP requirements
are State-adopted and EPA-approved. New source performance
standards and hazardous air pollutant standards are
Federally-promulgated but can be (and usually are)
delegated to States.

A major element of the compliance program is the
periodic determination of a source's compliance status.
In general, State and local agencies have the lead in
making such determinations with the data reported to EPA
for incorporation into the Agency's Compliance Data
System. EPA is working with representatives of State and
local agencies in developing an EPA program for auditing
State compliance and enforcement activities.

The basic method of compliance determination is an
onsite inspection. Stack testing is usually required
only for a source's initial demonstration of compliance
and is not usually required as part of a routine inspection.
Due to technical and cost considerations, continuous
emission monitoring has historically played only a
limited role in the air program. This creates problems
in obtaining data truly reflective of the day-to-day
operations of a source. This strategy suggests a broader
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use of continuous emission monitoring, recognizing that
many of the earlier problems have been resolved and that
such data can be an invaluable source of information.

EPA provides guidance to States on inspection fre-
quencies for different classes of sources. This guidance
is utilized in establishing EPA/State agreements on
State compliance assurance activities. As part of this
strategy, EPA is revising very substantially its previous
inspection frequency guidance to allow the States more
flexibility to use their inspection resources to address
their most significant air problems. The revised guidance
also recognizes the increasing potential for use of
continuous emission monitoring data to obviate the need
for physical inspections.

Once a violation is detected, it is EPA's policy to
allow the State to take the lead in resolving the viola-
tion, if it will do so in a timely and effective manner.
Otherwise, EPA will take action, consistent with its
other priorities. EPA can resolve the matter informally,
utilize one of a limited number of administrative
mechanisms, or initiate a judicial (civil or criminal)
action. If the resolution includes the establishment of
a compliance schedule, EPA must monitor the source's
compliance efforts to assure that the schedule is adhered
to. In recent years, the program has changed from a
strongly Federal program to one reflecting a substantially
increased State role with Federal technical support.

Efforts have been initiated relatively recently to
promote compliance by industry through technical assis-
tance and information exchange. While these efforts do
not substitute for an effective enforcement program, or
reduce the primary responsibility of sources to assure
that they are in compliance, such efforts hold the poten-
tial for significant air quality benefits.

Priorities of the stationary source compliance
program have evolved to reflect the new areas of regula-
tory activity and the previous successes of the program.
Initial compliance has largely been obtained for sources
of particulate matter and sulfur oxides, which have been
comprehensively regulated since the mid-1970's. The
program is now shifting to assuring continuous compliance
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with these requirements and to addressing the problem of
initial compliance by sources of emissions of volatile
organic compounds, which are generally the subject of
more recent regulation. In addition, vigilant prosecution
of ongoing litigation and enforcement of existing Federal
consent decrees continues to be a major program focus.
Other important priorities include enforcement of the
hazardous air pollutant standards, especially for vinyl
chloride and asbestos demolition sources, and broader
consideration of the use of Section 303, the Act's emer-
gency episode authority.

Important policies and programs establishing the
Agency's priorities are the "significant violator" program
and the Post-1982 Enforcement Policy. The significant
violator program identifies the Agency's highest non-
emergency violating sources both for purposes of priori-
tization of Agency efforts and for reporting in the
Agency's Management Accountability System. The Post-1982
Enforcement Policy applies to violating sources in
nonattainment areas (other than extension areas) and
establishes procedural and substantive requirements for
EPA in resolving such violations, and in evaluating the
adequacy of State efforts to resolve such violations,

An important element of any strategy is a means for
evaluating the effectiveness of the program. A sound
structure for such an evaluation already exists in
the Agency's Management Accountability System and can be
refined, if necessary, to accommodate any additional
needs which may occur. Given the very important role of
the States in the air program, an essential component of
the evaluation system is the reporting of appropriate
State data.
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COMPLIANCE STRATEGY FOR STATIONARY SOURCES OF AIR POLLUTION

I. Introduction

This document is one of a series of media-specific
strategies for obtaining and maintaining compliance
by regulated sources with environmental requirements.
This strategy deals with stationary sources subject to
the requirements of the Clean Air Act and implementing
Federal, State, and local laws and regulations. It is
intended to provide an overview of the essential elements
of the stationary source compliance program, a summary of
past and present efforts, a definition of the short-term
and long-term objectives of the program, recommended
strategies for achieving those objectives, and a discussion
of the relative roles of the Federal and State governments
in implementing the various elements of the strategy. It
is not intended to supersede the extensive body of detailed
implementing guidance already in effect except to the
extent specifically noted.

II. Framework of the Clean Air Act

The Clean Air Act is the nation's Federal law designed
to protect the population from the detrimental health and
welfare effects of airborne pollutants. Air pollution
often crosses State boundary lines and pollutants
originating in one State may adversely impact persons and
property in other States. Congress recognized the
interstate nature of air pollution and charged EPA with
establishing uniform national ambient air quality standards
and with the ultimate responsibility for assuring that
citizens in every State are protected from the adverse
effects of air pollution. However, Congress also recognized
that each State contains a unique inventory of sources
and, consequently, each State should have the primary
responsibility for designing and operating a control
program to achieve the pollutant reductions necessary to
meet the national ambient standards. To address the
national goal of healthful air for every citizen and the
States' need to tailor control regulations to their
individual needs, the Clean Air Act provides for States
to develop control plans and regulations which adequately
limit air pollution from new and existing sources. These
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plans, including the implementing regulations, are known
as State Implementation Plans (SIPs). 1If a State fails

to adopt the necessary regulations, EPA is required to
adopt regulations sufficient to protect ambient standards.
EPA is authorized to enforce these regulations, whether
EPA-adopted or State-adopted.

Controlling emissions from existing sources is some-
times difficult and expensive because control equipment
must be retrofitted to sources that were initially
designed without regard to emission control. Congress
recognized that effective emission controls could be
more easily integrated into the design of future new
sources and, consequently, it empowered EPA to establish
uniform, technology-based national emission standards
for categories of new sources under Section 111 of the
Act. These requirements are known as New Source Perfor-
mance Standards (NSPS). These standards were intended
not only to maximize the air quality benefit of the
replacement of older facilities but also to reduce the
likelihood that relaxed emission limits could be offered
as an inducement to a new plant to locate in a particular

State.

In addition, Congress was concerned with the serious
health effects of hazardous air pollutants and provided
for EPA promulgation of national standards for those
emissions under Section 112 of the Act. These require-
ments are known as the National Emission Standards for
Hazardous Air Pollutants (NESHAPs).

In summary, there are three basic programs regulating
emissions from stationary sources:

1. SIP requirements for new and existing sources as
necessary to attain and maintain the national
ambient air quality standards, including new
source permitting requirements;

2. Technology-based NSPS requirements for new sources;
and

3. NESHAPs requirements for new and existing sources
of hazardous air pollutants.
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In addition to their lead role in the development
and implementation of SIPs, Congress clearly intended
that ‘the States be primarily responsible for enforcing
air pollution requirements. However, when a State or
local agency is ineffective in expeditiously bringing a
violating source into compliance, EPA must fulfill its
obligations under the Act through initiation of a Federal
enforcement action against the violating source.

Summary of Regulations Under the Clean Air Act

A. National Ambient Air Quality'Standards

As of November 1, 1983, EPA had promulgated
national ambient air quality standards (NAAQS) for
seven pollutants, as follows:

Pollutant Year of Promulgation
Particulate Matter 1971

Sulfur Oxides 1971 (primary), 1973 (secondary)
Nitrogen Oxides 1971

Carbon Monoxide 1971 (revision proposed 8/80)
Hydrocarbons 1971 (revoked 1/83)

Ozone 1971 (revised 2/79)

Lead 1978

The stationary source compliance program has tradi-
tionally addressed itself primarily to sources of
particulate matter and sulfur oxides and, more recertly,
to volatile organic compounds which contribute to
violations of the ozone NAAQS. Greater attention to
lead can be anticipated in light of the recently
heightened efforts to develop State Implementation
Plans to attain and maintain the lead NAAQS. Focus
on the stationary source aspects of the nitrogen
oxides problem has been limited due to the relatively
limited and localized scope of nonattainment with

the nitrogen oxides NAAQS. 1In addition, control of
new motor vehicles could be expected to reduce signi-
ficantly nitrogen oxides levels. Carbon monoxide is
almost totally a motor vehicle-related problem.

This strategy will be oriented towards enforcement
of standards implementing the particulate matter,
sulfur oxides, nitrogen oxides (where relevant), and
ozone SIP's. Due to the relatively early stage of
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S1P development implementing the lead NAAQS, it will
not address lead specifically. It can be expected
that much of the experience with other pollutants
will also be relevant for lead. While it is possible
that implementing the lead NAAQS will raise some new
or unique compliance issues, it would be premature to
attempt to define a strategy specific to lead until
these issues are more highly defined.

New Source Performance Standards

As of November 1, 1983, EPA had promulgated new
source performance standards for 44 source categories
and proposed standards for 14 additional categories.
Standards include not only emission limits but also

test methods, recordkeeping, and reporting requirements.

Source categories regulated (and year of promulgation)
are as follow: :

Source Catego y Year of Promulgation
Fossil-Fuel-Fired Steam Generators 1971
Incinerators 1971
Portland Cement Plants 197
Nitric Acid Plants 1971
Sulfuric Acid Plants 1971
Asphalt Concrete Plants 1974
Petroleum Refineries 1974
Petroleum Storage Vessels 1974
Secondary Lead Smelters 1974
Secondary Brass and Bronze Ingot 1974
Production Plants
Iron and Steel Plants (BOPF) 1974
Sewage Treatment Plants 1974
Primary Aluminum Reduction Plants 1975
Wet Process Phosphoric Acid Plants 1975
Superphosphoric Acid Plants 1975
Diammonium Phosphate Plants 1975
Triple Superphosphate Plants 1975
Granular Triple Superphosphate 1975
Storage Facilities
Electric Arc Furnaces 1975
Primary Copper Smelters 1976
Primary Zinc Smelters 1976
Primary Lead Smelters 1976

Coal Preparation Plants 1976
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Ferroalloy Production Facilities 1976
KraZit Pulp Mills 1978
Grain Elevators 1978
Lime Manufacturing Plants 1978
Utility Steam Generators 1979
(After 9/18/78)
Stationary Gas Turbines 1979
Petroleum Storage Vessels 1980
(After 5/18/78)
Glass Manufacturing Plants 1980
Auto and Light-Duty Truck Surface 1980
Coating
Anmonium Sulfate Manufacturing 1980
Lead Acid Battery Manufacturing 1982
Phosphate Rock Plants 1982
letal Furniture Surface Coating 1982
Graphic Arts: Rotogravure Printing 1982
Surface Coating of Large Appliances 1982
Metal Coil Surface Coating 1982
Asphalt Roofing Manufacture 1982
Beverage Can Surface Coating 1983
Bulk Gasoline Terminals 1983

Equipment Leaks of VOC in the Synthetic 1983
Organic Chemical Manufacturing
Industry

Pressure Sensitive Tapes and Labels 1983

C. National Emission Standards for RHazardous Air Pollutants

As of November 1, 1983, EPA had promulgated NESHAPs
standards for certain source categories of asbestos,
beryllium, mercury, and vinyl chloride. 1In addition,
EPA had proposed standards for certain source categories
of benzene, arsenic, and radionuclides.

Summary of Previous and Present Strategies

Given the relative maturity of the air compliance
program, many different strategies have evolved to address
different elements of the program. Rather than attempt
to summarize all of these policies at this point, they
will be addressed (to the extent worthwhile) in other
sections (e.g., past inspections strategies will be
discussed Tn the Compliance Monitoring section, Section
VII). However, as background to an understanding of the
present status of our compliance efforts, it would be
worthwhile to discuss briefly the Agency's Major Source
Enforcement Effort and to contrast it with the subsequent
program to address significant violators.
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The Major Source Enforcement Effort (MSEE) was
initiated in the fall of 1977 and extended until the spring
of 1987 (See Attachment 1). During that 3 1/2 year
period, it was the driving force of both the air and
water enforcement programs. The goal of the effort was
to identify and take enforcement action against major
sources that had never achieved initial compliance with
applicable requirements of the Clean Air and Clean Water
Acts, Within this group of sources were many of the
largest contributors to the nation's air and water

pollucion problems.

The MSEE addressed approximately 1,670 air sources.
As part of this program, EPA's Regional Offices initiated
judicial referrals for approximately 400 air cases (not
all of which were filed). Many other sources came into
compliance as a result of EPA administrative action,
State judicial or administrative action, or without any
such action. Major characteristics of the MSEE were the
predominant Federal role and the heavy reliance on litiga-
tion. At the conclusion of this effort, it was considered
that the "initial compliance" problem for TSP and SO3
sources was generally under control.

After the conclusion of the MSEE, the focus of the
program broadened to include a re-emphasis on other
elements of the program which were relatively ignored
during the MSEE period (for example, new source permitting
requirements). In addition, compliance dates for sources
of volatile organic compounds, often first regulated in
SIPs in 1977, began to pass creating an additional group
of violators which needed to be addressed. To help
prioritize Federal actions against violating sources, the
concept of a "significant violator" was developed as part
of the Agency's Management Accountability System in the
fall of 1981.

A significant violator was defined in December 1981
(See Attachment 2) as a source meeting any of the following
criteria:

(1) a violator of a NESHAPs standard unless the
magnitude and duration of the violation are minimal
and the violation nonrecurring;

(2) a violator of new source permitting requirements,
and NSPS requirements, unless the magnitude
and duration of the violation are minimal;
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(3) a violator of a State Implementation Plan if the
source is of sufficient size (presumptively 250
tons/year potential emissions or 100 tons/year
actual emissions of any pollutant) and is so
located as to impact a nonattainment area for a
pollutant for which the source is in violation.

A combined Federal-State effort to address signifi-
cant violators was initiated in early 1982. This has
been different from the MSEE in two important ways.
First, as previously noted, while the MSEE was also a
joint Federal-State effort, it was heavily dominated by
EPA. In contrast, in implementing the significant violator
program, EPA has placed considerably greater reliance on
the States for enforcement against sources within their
jurisdictions. To make assumption by States of this
increased responsibility more feasible, EPA has greatly
expanded its support to the States through direct technical
assistance and State program capacity building initiatives
(e.g., workshops and technical manuals). The second
fﬁngamen:al change was to reduce confrontation between
EPA and industry through pursuing negotiation and informal
or administrative resolutions, with litigation perceived
only as a last resort. (The combination of these factors,
combined with others such as Agency reorganizations and
resource cuts, significantly reduced the Agency's enforce-
ment profile, thus compounding charges that the Agency
was not enforcing the law.)

In the first 18 months of the significant violator
program, considerable progress has been made. An initial
list of 482 sources was established and, since then, an
additional 271 sources have been identified. In this
same period, 411 sources (representing the vast majority
of the original list) have been brought into compliance
or placed on an acceptable compliance schedule. More
detail on the significant violator program is contained
in Section VIII of this strategy.

Summary of Present State of Compliance of the Regulated Community

A. Definitions

This section presents statistics which will show
the compliance status of stationary sources subject to
air pollution regulations. Before presenting these
statistics, however, it is necessary to define the
universe of regulated sources and some of the terms
used in the statistical summary.



-11=-

The regulated community includes sources subject
to SIP, NSPS, and NESHAP requirements under Sections
110, 111, and 112 of the Clean Air Act. SIP require-
ments include PSD and new source review provisions
for new sources. SIP sources are subdivided into
Class A1, Class A2, and Class B sources. Class Al
SIP sources are sources with actual or potential
controlled emissions, while operating at design
capacity, equal to or greater than 100 tons per year
of any regulated air pollutant. Class A2 SIP sources
are sources not meeting the definition of a Class Al
source but with potential uncontrolled emissions,
while operating at design capacity, equal to or
greater than 100 tons per year of any regulated air
pollutant. Class Al and A2 sources are collectively
referred to as Class A sources. Class B sources are
all remaining SIP sources. (Compliance statistics
are not maintained by EPA for Class B sources.)

A source is considered to be "in violation" for
purposes of these statistics if it has been found to
be operating in violation of an air pollution control
requirement or if, after having been found to be in
violation of an air pollution control requirement and
ordered to meet a compliance schedule, it fails to
meet that schedule. The term "in violation” as used
here does not include sources which have been found
to be in violation but which are meeting the require-
ments of an enforceable schedule to come into compli-
ance. Such sources are categorized as "meeting a
schedule". A source is considered "in compliance”
if it is meeting all applicable air pollution control
requirements.

B. Current Compliance S=atus
The following table summarizes the current

compliance status of sources subject to SIP, NSPS,
and NESHAPs standards as of the end of FY 1983:

Category Total In Compliance (%) Mtg. Sch. (%) 1In Viol.(%) Unknown
Class A SIP 26,582 24,385 (91.7%) 502 (1.9%) 796 (3.0%) 899 (3.
Class Al SIP 14,405 12,807 (88.9%) 400 (2.8%) 609 (4.2%) 589 (4.
NSPS 2,069 1,929 (93.2%) 17 (0.8%) 79 (3.8%2) 44 (2.

AP 1,265 1,186 (93.8%) 10 (0.8%) 17 (1.3%) 52 (4.
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C. Historical Compliance Data

For perspective, the earliest records show that in
1974, only 59% of a universe of 17,732 SIP sources
were in compliance or meeting schedules. Progress,
as reflected in decreased violations rates, was most
dramatic in the early years of the program and less
marked thereafter. Recent data are summarized below:

Class A1 SIP sources:

)24 Total Sources Violating Sources 4
FY 1983 14,405 609 4,2%
FY 1982 14,371 549 3.8%2
FY 1981 13,834 655 4,7%
FY 1980 13,316 653 4,92

FY 1979 (Due to a change in the method of classification
during FY 1979, data from FY 1979 and earlier
years are not directly comparable.)

NSPS Sources:

FY Total Sources Violating Sources z
FY 1983 _ 2,069 79 3.8%
FY 1982 1,718 50 2.9%
FY 1981 1,577 58 3.7%
FY 1980 1,314 59 4.5%
FY 1979 1,053 47 4.5%

NESHAP Sources:

H Total Sources Violating Sources %
FY 1983 1,265 17 1.3%
FY 1982 1,277 28 2.2%
FY 1981 1,169 27 2.3%
FY 1980 1,089 25 2.3%
FY 1979 1,088 19 1.7%

These data, taken together, tend to suggest that
significant improvement in percentage violation levels
should not be expected. At any given time, some
percentage of sources will undoubtedly be in viola-
tion. Thus, we cannot expect continuous improvement
in compliance levels. In fact, with the increase in
newly-subject VOC sources and better data on contin-
uous compliance, we can expect and have begun to see
violation rates begin to increase.
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Emission Levels

Because improvements in compliance levels do not
necessarily correlate directly with improvements in
air quality, a study was conducted in 1979 to determine
if significant emission reductions were being achieved.
The study showed the following:

Year Pollutant Emissions (103tons)
1970 TSP 28,492
1979 TSP 13,549
1970 S02 33,569
1979 S02 32,345
1970 vocC 17,160
1979 vVoC 19,145
1970 NOy 13,090
1979 NOx 14,825

The study showed a dramatic decrease in TSP
emissions (52%), despite a 34% growth in potential
uncontrolled emissions during the period between
1970 and 1979. For the other pollutants, absolute
emission levels declined only slightly (4% for S07)
or increased slightly (13% for NOx and 12% for
VOC). This was due to the significant source growth
between 1970 and 1979 (22% in uncontrolled SO
emissions and 33% for VOC and NOx) which tended to
offset the effect of regulatory activity during the
same period. Of course, had it not been for this
regulatory activity (especially for SOj), emission
levels would have increased much more substantially.
In addition, efforts to regulate stationary sources
of NOx have been limited and much of the regulatory
activity for VOC sources has been subsequent to 1979.

Areas of Uncertainty

It is generally recognized that compliance
statistics such as those previously cited likely over-
state the degree of compliance with applicable
requirements. Major areas of uncertainty which should
be recognized in evaluating the data are as follows:
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Data are generally based on periodic inspec-
tions (annual or biennial) which usually do
not involve stack testing. These inspections
tend to be infrequent and are often announced
well in advance. As such, they are valuable
primarily in determining whether a source has
the capability of complying when its control
equipment is optimized. It provides relative-
ly litcrle feedback on the day-to-day operation
of the facility. In addition, inspections often
focus heavily on visible emissions because
compliance for gaseous pollutants such as S0
and NOyx is harder to evaluate in the absence
of a stack test. Continuous emission monitor-
ing technology, which could provide an indica-
tion of day-to-day operation, has historically
been limited in its application by techno-
logical and cost considerations, even though
many of those considerations are no longer
valid. For these reasons, it is likely that
many plants e: perience periodic excesses due
to malfunctiors or inattention to proper
operation and maintenance procedures which
never get noted as violations. (Greater
reliance upon continuous emission monitoring
is an integral element of the strategy to
improve the ability of both sources and control
agencies to adcress the continuous compliance
problem.)

EPA has established recommended frequencies

of inspection for different classes of sources,
as discussed in detail in Section VI, Compli-
ance Monitoring. To the extent that sources
are not inspected at this frequency, the
problem noted in paragraph (1) is compounded.
Data derived as part of the Agency's Management
Accountability System indicates that approxi-
mately 25% of major SIP sources are not being
inspected at the recommended frequency.

Since the compliance data used by EPA are
based primarily on State inspections, they are
obviously dependent on the breadth and quality
of the State inspections. While much effort
has been devoted to reviewing and improving
the quality of State inspections, sporadic
problems may still exist. (The issue of EPA
oversight of State compliance and enforcement
programs is being addressed as part of a
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joint effort with STAPPA (State and Territorial
Air Pollution Program Administrators) and ALAPCO
(Association of Local Air Pollution Control
Officials), as discussed at some length in the
section on Compliance Monitoring.)

There have been occasional problems with
getting State data into CDS in a timely manner.
This involves both nonreporting by States and
failure to input the data by EPA. Efforts are
also presently underway to eliminate these
problems.

While inventories of subject sources are
generally believed to be relatively complete,
a recent concern has been identified relative
to VOC sources. It now appears that there are
significantly more subject VOC sources than
CDS presently reflects, many of which may be
in violation. A more detailed discussion of
this issue is contained in Section IX B.

VI. Upcoming Priorities and Goals

A.

Priorities for the stationary source compliance

program for the period through approximately the end
of FY 1985 are as follows:

(1)

(2)

(3)

(4)

resolution of violating sources in nonattainment
areas in accordance with the Agency's Post-1982
Enforcement Policy (as discussed in Section VIII);

refinement of the universe of VOC sources subject
to SIP requirements and enforcement against at
least Class A violating VOC sources, irrespective
of location. Because many of the constituents

of VOC are toxic in nature, vigorous enforcement
of VOC requirements can yield substantial air
quality benefits even in unclassified and attain-
ment areas;

enforcement of lead SIP's, once approved or
promulgated by EPA;

enforcement of NSPS and NESHAPs standards, with
particular attention to NESHAPs standards for
vinyl chloride and for asbestos relating to
demolition activities. In addition, attention
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should be directed to sources subject to presently
proposed NESHAPs standards if these standards

are promulgated (i.e., benzene, arsenic, and radio-
nuclides); -

(5) enforcement of new source review and PSD
requirements; and

(6) broader use of Section 303 (emergency episode
authority) in situations presenting an imminent
and substantial threat to human health.

The short-term goals of the stationary source
compliance program cannot be articulated in such
simple terms as "increased compliance rates". The
reasons for this are discussed at length in Section
X11, which deals with evaluating the effectiveness of
the program. Unfortunately, this complicates defining
the goals in ways that lead to easy measurement of
their accomplishment.

Specific short-term goals of the program are:

(1) to complete successfully the initial
implementation of the Post-1982 Enforcement
Policy by bringing sources on the original
list into compliance with emission limita-
tions or acceptable schedules;

(2) to assure that at least 95% of the signi-
ficant violators in violation at the
beginning of FY 1984 are in compliance,
on an acceptable schedule, or subject to
a Federal or State enforcement action by
the end of the fiscal year;

(3) to develop a complete inventory of Class A
VOC sources and integrate the data into
the Compliance Data System;

(4) to achieve inspection rates for Class Al,
NSPS, and NESHAPs sources which exceed
90% of that required under the Agency's
inspection frequency guidance;

(5) to complete development of the compliance
assurance portion of the National Air
Audit System and begin its implementation;
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to develop and implement a strategy to
assure compliance with the asbestos
demolition standards, at least upon full
repromulgation; and

to promote wider acceptance of the use of
continuous emission monitoring technology
within the industrial community and
greater use of CEM data by regulatory
agencies in their compliance programs.

Long-term goals of the stationary source compliance
program are:

(1

(2)

(3)

(4)

(5)

(6)

maintenance of high compliance rates for
all aspects of the air program;

effective new source permitting programs;

improved systems for ascertaining the
compliance status of sources on a day-to-
day basis and dealing with excess emissions
from poor operation and maintenance;

promotion of strategies to prevent
violations of air pollution regulationms,

including expanded compliance promotion
activities;

improved technical capabilities of both
governmental and industrial personnel
involved in the air pollution program; and

more effective and better defined roles
and relationships between Federal, State,
and local agencies.

Compliance Monitoring

This section discusses the basic objectives of the
compliance monitoring program, an overview of the compli-
ance monitoring process, relative Federal and State roles
and EPA's proposed program for auditing State compliance
monitoring programs, guidance to States on frequency of
inspections, inspection quality and complexity, and use
of continuous emission monitoring technology in the air

program.
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Objectives, Overview, and EPA/State Roles

The function of the compliance monitoring program
is to provide a data base for purposes of determining
compliance by sources, identifying sources which may be

in violation, and collecting evidence to support enforce-

ment actions against violating sources. In addition,
the presence of a visibly effective compliance monitor-
ing program should serve as a powerful stimulus to
assuring compliance by the regulated industries.

Compliance monitoring for purposes of routine
determinations of compliance is largely a function of
State and local agencies. EPA looks to the States to
perform this function for SIP sources and for sources
subject to delegated NSPS and NESHAPs standards. EPA
retains the primary responsibility for these routine
compliance determination inspections only for EPA-
promulgated SIPs and for non-delegated NSPS and

NESHAPs standards. This #s a very small portion of
the overall universe of sources. The Federal role is
primarily to provide technical assistance, grant
support, and oversigiit of the overall effectiveness
of State efforts in addressing SIP and delegated NSPS
and NESHAPs sources.

Data on compliance status as determined by the
State are reported to EPA in accordance with agreed-
upon procedures. Such reporting must be n,t less
often than quarterly although, by agreement of the
parties, it may be more frequent. It includes data
on compliance status of sources inspected and on
actions being taken to return violating sources to
compliance. These data are then entered by the
Regional Office into the Agency's automated Compliance
Data System (CDS). Some States may directly enter
the data into CDS, with EPA performing a quality
assurance function on the data entry. Since CDS
data form the basis for virtually all Agency reporting
on compliance status, an effective CDS system and
current data base are absolutely essential to the
ability of the Agency to understand and articulate
the status of the program and make planning and
budgetary decisions accordingly.

) 1f data show a source to be in violation, the
Regional Office will ascertain what actions the State
is taking to resolve the violation. 1f the State
takes the lead on the case, the Regional QOffice will



-19-

track the progress of the State action. If the State
is not or will not take prompt, effective action, EPA
(consistent with its priorities) will assume respon-
sibility. Once EPA assumes responsibility, it begins
to document the violation for further enforcement
purposes and proceeds as outlined in the section on
Responding to Non-Compliance Problems, Section VIII.
Discussion of monitoring activities once sources are
found in violation and made subject to an EPA action
will be reserved for that section.

This section will focus on the basic compliance
monitoring program. As previously noted, this is
largely a State resnonsibility. State programs are
typically structurec to address both sources of
concern to EPA and those of purely local concern
(e.g., odor problems not regulated under the Clean
Air Act). EPA, in recognition of the fundamental
role of the State, supports State compliance monitor-
ing activities as part of its air grants to States
under Section 105 of the Clean Air Act and through
its training, workshops, and technical assistance
activities.

The sources of primary concern to EPA have tradi-
tionally been Class A SIP sources, NSPS sources, and
NESHAPs sources. This totals approximately 30,000
sources nationwide. One issue presently under consi-
deration is whether EPA should focus on VOC sources
even smraller than those meeting the Class A defini-
tion because of the significant contribution to
ozone nonattainment made by large numbers of small
VOC sources. Once an improved data base is esta-
blished (see Section IX B), a different cut point
might be chosen for VOC sources and a strategy might
be evolved for some selective monitoring of sources
even below that level.

The basic compliance monitoring technique used
by the State is an inspection, an onsite visit to the
source. Inspections can be of varying thoroughness.
A typical inspection does not involve an actual stack
test. Stack tests, when required, are generally
conducted by the source with a government observer
present. Typically, stack tests are required for an
initial demonstration of compliance after installation
of controls by an existing source or start-up of a
new source. Thereafter, except for certain large
sources such as utilities where routine stack testing
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may be required, stack tests are typically required
only if a violation of mass emission limits is suspect-
ed and a source is likely to contest the determination
of violaction.

A properly conducted inspection can involve a
thorough analysis of source and control device operat-
ing characteristics and relevant operating parameters.
Fuel samples for S07 evaluations and VOC samples
for volatiles analysis may be taken. However, inspec-
tions too often focus primarily on visible emissions
since gaseous pollutants such as SO2 and NOx can
be more difficult to evaluate without stack testing.

A significant problem in the air program has
been the limited availability of continuous emission
monitoring technology. While technology for monitoring
opacity has long been available and generally accepted,
technology for continuous monitoring of gaseous
emissions has lagged behind. However, major improve-
ments in the reliability and accuracy of continuous
emission monitoring equipment has occurred in recent
years, and the Agency should make wider use of it in
the future, both in establishing monitoring, reporting,
and recordkeeping requirements in NSPS standards and
in assuring continuous compliance by major SIP sources.
At the moment, however, its use in the air program is
limited. (See the discussion on continuous emission
monitoring in Part F of this section.)

To assist the States in planning their inspection
programs, EPA has issued guidance on the recommended
frequency with which various classes of sources should
be inspected. This recommended inspection frequency
guidance is to form the basis of the EPA/State agree-
ment on State compliance assurance activities negoti-
ated as part of the grants award process. A substan-
tial revision to the present inspection frequency
guidance, intended to provide the States greater flexi-
bility in addressing their most significant problems,
is contained in Part C of this section.

Where States have not inspected a source within
the defined period, Regional Offices have the respon-
sibility of either getting the State to perform the
inspection or performing the inspection itself.
Regional Offices also have the responsibility of
inspecting sources for which EPA has primacy (primarily

-non-delegated NSPS and NESHAPs sources).
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It should be noted that the ability of the
Agency to use a contractor as an Agency representa-
tive for purposes of conducting an inspection under
Section 114 of the Clean Air Act has been the subject
of considerable litigation. Courts of Appeal have
split on the issue, with the Sixth and Tenth Circuits
holding that the Agency cannot demand entry by con-
tractors under Section 114 and the Ninth Circuit
holding that it can. The issue is presently before
the Supreme Court, which has granted certiorari.

Due to a combination of factors including the
uncertain legal climate, antipathy to contractors by
some States, and declining contract funds, EPA has
been reducing the overall role of contractors in its
program. They are likely to remain a necessary
component for some time, however, and it is impor-
tant that the right to use contractors be preserved.

One further point should be noted relative to
inspections., They are often announced well in advance.
The logic of this for a stack test is clear; stack
tests can require significant site preparation. The
logic for routine inspections, however, is far less
clear. Reasons often cited are that it reduces the
confrontational atmosphere and minimizes the likeli-
hood that inspectors will travel at great time and
expense to a facility which turns out not to be
operating that day. However, by announcing the
inspection in advance, sources are given the opportu-
nity of optimizing their control equipment. While
this admittedly has some air quality benefit, it may
be more than outweighed by the emissions from sources
not paying particularly close attention to their
operation and maintenance because they know they are
not in jeopardy of an inspection because they haven't
been notified that one is to be conducted. As part
of the exploration of options for dealing with the
continuous compliance problem (see Section IX C),

a re-examination of the issue of announced versus
unannounced inspections has been initiated.

Before turning to EPA's program on auditing
State compliance assurance programs, it might be
beneficial to conclude this overview section by
reiterating the respective roles of EPA's Headquarters
gnd Regional Offices. Headquarters is responsible
or:
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® Developing policies, priorities, and budget for
the compliance and enforcement program.

°® Providing technical assistance, either directly or
through workshops and manuals.

® Managing the operation of CDS.

® Tracking and evaluating progress in meeting
national goals and priorities.

® Reporting to upper management on progress in
meeting program goals and providing recommendations
for improvement.

Regional Offices are responsible for:

® Establishing and maintaining effective coordinated
working relationships with State and local agencies.

°® Communicating national policy, priorities, and
goals to State and local agencies.

® Utilizing the grants award process to assure
that State and local programs and Federal
expenditures are directed toward meeting national
goals and priorities as well as local goals.

® Establishing programs of review and analysis to
assure that State and local agencies ere meeting
commitments, goals, and priorities.

° Assuring the receipt and timely entry into CDS of
compliance and enforcement action data.

° Operating a program to assure quality information
and oversight,

® Operating a program for direct compliance efforts
where EPA has primacy or the States are unwilling
or unable to assume lead responsibility.

EPA Audit Program

EPA's overview of State compliance monitoring
programs traditionally evolved in the form of an
inspection program where State-reported compliance
information was independently verified by EPA (or
its contractor). In the past, the Agency would
inspect from five to ten percent of the sources
reported by the States as being in compliance to
verify their compliance status. While this program
generally accomplished its objectives, it was very
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resource-intensive, occasionally caused disagreements
with the States over use of contractor personnel in

this program, and often provided insufficient feedback
to the States on their performance. For these reasons,
EPA decided in mid-1982 to move away from this approach.

Since mid-1982, EPA has been working with STAPPA
and ALAPCO, the associations representing State and
local air pollution control officials, in developing
a National Air Audit System. One element of this audit
system is the compliance assurance activities of a State
program. The objectives of this element are:

° To provide a basis for EPA to formulate a judgment
as to the overall quality and effectiveness of
the State and local agencies' compliance and enforce-
ment procedures and activities,

® To provide a basis for EPA to make timely
decisions as to the necessity and appropriateness
of direct Federal enforcement against individual
sources,

® To provide a basis for EPA to know immediately
or to be able to ascertain quickly the following:

(a) general compliance level for all sources
or classes of sources, in the State as a
whole or in designated areas;

(b) thg compliance status of any specific source;
an

(c) the compliance activity directed towards
resolving instances of noncompliance.

°® To promote effective working relationships
between EPA, the State, and local agencies to
assure consistent application of regulations and
policies.

To provide a basis for determining whether additional
support to the State program, such as through
workshops or other technical assistance activities,
would be beneficial.

A document detailing the nature of the National
Air Audit System should be agreed upon by early in
the fall of 1983. Elements of the compliance assurance
portion of the audit program are expected to include
the following:
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° EPA will ask State and local agencies to review
annually the data summaries that EPA has in CDS to
confirm that the data agree with their information
about the sources.

® EPA will spot check State source files annually
to confirm that the data in State files agree
with the data that EPA has on the source.

® EPA will determine the adequacy of the documen-
tation found in State files to support the
reported compliance status of the source.

°® EPA will determine through examining State files
the adherence of the State to proper procedures
for determining the compliance of sources.

In addition, EPA will select through a neutral
inspection scheme from 2-5% of the sources of the
State inventory of concern to EPA. Each Regional
Office will determine the appropriate level for
each of its States after consultations with the State.
EPA will notify the State at least 30 days before it
inspects a source so that back-to-back ‘EPA- and State
inspections can be avoided and so that States may
participate in the inspection. In this manner, the
oversight inspection can be used to improve EPA's
knowledge of the sources it tracks, improve the
general abilities and understanding of the State
inspector, and present a stronger Federal presence
to the regulated community,

Note that the foregoing discussion reflects
deliberations to date by the EPA/STAPPA/ALAPCO
workgroup on the compliance assurance aspects of the
National Air Audit System. That is the appropriate
vehicle for defining this program and this strategy
is not intended in any way to detract from or supersede
that effort.

Inspection Frequency -- Revised Guidance

A fundamental element of the Stationary Source
Alr Compliance Program is the periodic visit by
governmental air compliance personnel to significant
regulated sources of air pollution. Historically,
technical and cost considerations have limited the
use of continuous emission monitoring technology in
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air pollution regulation, making actual site
inspections the primary means by which the ability
of sources to comply with applicable requirements
is determined. The primary responsibility for
conducting these inspections is at the State and
local level, with EPA grant and technical support.

Initially, EPA air inspection guidance to the
States provided for, at a minimum, an annual inspec-
tion of any source having an uncontrolled emission
rate equal to or exceeding 100 tons per year of
any regulated pollutant. However, in light of the
Alabama Power decision (636 F.2d 323, D.C. Cir.,
December 14, 1979) which altered the definition
of a "major source"” under the Clean Air Act, revised
inspection frequency guidance was issued in March
1980. That guidance specified at least annual inspec-
tions of NSPS, NESHAPs, and Class A1 SIP sources and
at least biennial inspections of Class A2 SIP sources.

However, given the limited availability of
resources at the Federal and State level and the
.increasing complexity of the air pollution program,
it appears that the current guidance may not be
sufficiently flexible to permit States to address
properly their most significant problems. Therefore,
the Agency is establishing revised inspection frequency
guidance as outlined below. .Please note that the
revised guidance does not address EPA oversight
activities, which are being addressed separately.

In addition, this guidance establishes only the
minimum acceptable program. States are strongly
encouraged to go beyond these minimums to the extent
resources allow.

REVISED GUIDANCE

The inspection is the primary compliance assur-
ance method presently available in the air program
for validating source performance. Therefore, EPA
believes it is imperative that an inspection program
be implemented in all States. The following guidance
on the expected frequency of inspections is intended
to balance the need for a nationally-uniform data
base to enable an evaluation of the effectiveness of
the program with the needs of State and local agencies
to make optimal use of their limited resources to
address the varied and unique air quality problems
faced by each State and locality.
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The frequency of such an inspection shall be
determined by which requirements are applicable
(S1P, NSPS, NESHAPs) and, for SIP sources, by whether
the source is a Class Al or Class A2 source. It is
imperative that all sources be classified by SIP
class (if applicable) and applicable air program
(SIP, NSPS, NESHAPs) and that these data be duly
recorded into EPA's Compliance Data System (CDS).

DEFINITION OF AN INSPECTION AND USE OF CONTINUOUS
EMISSION MONITORING DATA AS AN ALTERNATIVE

For the purpose of this guidance, a State inspec-
tion shall mean an onsite visit to an operating
source to assess compliance with applicable State
and Federal air pollution control requirements.

An alternative for satisfying inspection fre-
quency guidance by the State for any SIP or NSPS
source is the use of continuous emission monitoring
Excess Emission Reporting (EER) on a quarterly basis
in lieu of periodic inspection requirements. An
EER is a suitable alternative for a source utilizing
continuous emission monitoring under the following
conditions:

° The data reported in the EER to assess compliance
are at least comparable to the data which would
have been obtained during an onsite inspection
to assess compliance.

°® As part of the State's CEM quality assurance/
quality control program, the monitor must be
quantitatively audited at least every three
years.

° EERs must be input into the CEM subset of CDS.

° The intended use of the EER alternative to
onsite inspections must be agreed upon between
the State and the EPA Regional Office.

° The Stationary Source Compliance Division must
receive the names and CDS numbers of all Class
Al SIP and NSPS sources covered by the EER
alternative to adjust properly the data base
for subsequent analysis and reporting.
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® The State must conduct an onsite inspection of
all sources being tracked under the EER alterna-
tive at least once every three years. (This
could be conducted in conjunction with the
quantitative audit previously described.)

It is EPA's belief that continuous emission
monitoring should eventually be fully integrated with
inspections and other compliance determination methods
into a total compliance monitoring system. The use
of CEM data under the circumstances described in
this section is a step in that direction. As more
experience is obtained, it is envisioned that this
guidance will be revised accordingly.

For sources for which compliance is based solely
on the characteristics of the fuel burned (typically
percentage of sulfur in the fuel), an inspection of
the fuel supplier's records and a sampling of the
supplier's product can be substituted for an onsite
inspection of the source.

CLASS Al SIP SOURCES

All operating Class Al SIP sources regulated
under the Clean Air Act shall be inspected annually.
Annually is construed to mean at least one onsite
visit is made to each such source between October
and September, corresponding to the Federal fiscal
year.

An exception to the annual inspection require-
ment is permitted if the EPA Regional Office and
State agree that a source is constrained by an operat-
ing permit or is seasonal in nature such that it
would be inappropriate to apply an annual inspection
requirement to this source. All such excepted
sources shall be inspected at least once every five
years., Categories such as grain elevators and
alfalfa dehydrators are examples of possible excep-
tions. Exceptions should be communicated by the
Regional Office to EPA's Stationary Source Compliance
Division (SSCD) at the start of the inspection year
so that the data base can be properly adjusted for
subsequent analysis and reporting. Regional Offices
are encouraged to discuss with SSCD any novel issues
which may arise in their discussions with their
States.
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CLASS A2 SIP SOURCES

Except as noted below, operating Class A2 SIP
sources regulated under the Clean Air Act shall be
inspected biennially. However, a State may propose
a modified inspection scheme to its EPA Regional
Office which represents at least the same level of
resource commitment but which the State believes is
more responsive to the needs of its air quality
program. This can consist of any combination of
additional Class At SIP inspections, Class A2 SIP
inspections, and inspections of other sources regu-
lated under the Clean Air Act. This could include
Class B SIP sources in those areas where they are
particularly significant. EPA Regional Offices and
their States are free to establish whatever approach
is best suited to their situation as long as the
following conditions are met:

® S8SCD must receive informational copies of such
agreements at the start of each fiscal year.

° A method of monitoring the agreement must be in
place and data reporting requirements clearly
established.

° The State must demonstrate that the modified
approach is based on at least the same resource
expenditure as would be required to inspect all
Class A2 SIP sources on a biennial basis,

® All operating Class A2 SIP sources must be in-
spected at least once every five years.

NSPS SOURCES

Any operating NSPS-subject source which is also
a Class Al SIP source shall be inspected at least
once every Federal fiscal year. All other NSPS
sources shall be treated as a Class A2 SIP source.

NESHAPs SOURCES

All operating nontransitory NESHAPs-subject
sources shall be inspected at least once every Federal
fiscal year.
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Inspection Frequency -- Present Experience

To identify whether sources were being inspected
by States in accordance with EPA's recommended
inspection frequency guidance, a new commitment was
added to the Agency's Management Accountability
System for FY 1983. This commitment evaluated the
degree of compliance with the inspection frequency
guidance for SIP sources by the States, aggregated
as national and Regional percentages.

The first quarter’'s data (i.e., that reported on
December 31, 1982) showed disappointingly low figures,
ranging between a high of 90% and a low of 13% for
Class Al sources, with a national average of 48%.
Investigation of the reasons for these numbers lead
to the conclusion that it was partly a data entry
problem and partly a problem with inspections not
being performed as required. By working to resolve
the data problems, the national average had increased
by the end of FY 1983 to 76%, with the range being
from 44% to 100%Z. Regional Offices have been directed
to work with those States where problems may still
exist to ensure compliance with the guidance using,
if necessary, the grant mechanism as a vehicle for
accomplishing this. Initial feedback on the response
to this issue from Regional QOffices and States has
been encouraging and tracking of this element will
continue (in slightly modified form) in the FY 1984
Management Accountability System.

Inspection Quality and Complexity

Previous discussion has focused primarily on the
frequency of inspection of various sources. There
are two other elements which must be considered in
conjunction with frequency, the quality of the
inspection and the degree of complexity of the
inspection,

The need for quality in conducting inspections ~
is self-evident. EPA has been focusing on the quality
issue largely through its efforts to upgrade the
technical capacity of State and Regional inspector
staffs. A greatly expanded workshop program and
issuance of technical manuals are the two primary
ways in which this is accomplished. The joint
inspections conducted as part of the audit program
proposed in Part B of this section should serve as
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another effective vehicle for training. The audit
ieself will be useful in identifying areas of weakness
which need to be remedied and thus provide for more
focused EPA technical assistance efforts.

A second element is the tailoring of the inspec-
tion to reflect the degree of complexity of the
source, its control equipment, and its compliance
history. This is an important element of targeting
inspection resources.

It is recognized that many State and local
agencies already consider these factors both in
setting inspection frequencies and in determining the
nature of the inspection to be conducted. However, to
assess the benefits of this approach in a more struc-
tured way, EPA conducted a pilot study in cooperation
with the Commonwealth of Virginia in one region of
the State.

An important objective of the Virginia study
was to evaluate and field test inspection procedures
that would utilize more effectively their current
manpower to ensure continuing compliance of sources
having the greatest impact on air quality. Sources
(Class A only) were identified for future inspections
based on a targeting plan using the following source
information, which was obtained by file and permit
reviews and past field inspection experience:

. Control equipment type

. Type of source and emissions characteristics
. Source size

. Geographic location

. Frequency of malfunction

wmepwN—

Based on these source-specific data, the frequency
and level of inspection to be conducted at each
source was determined. As a result, there were S
recommended levels of inspection.

Level 0

® Conducted at uncontrolled sources basically for
data collection and baselining operational
performance
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Used for petroleum storage facilities, paint
spray booths, drying ovens, uncontrolled degreasing
facilities

Level 1

Limited to the evaluation of visible emissions
from process vents, fuel combustion sources,
incinerators, and fugitive emission sources

Used periodically in conjunction with more complex
inspection levels to ensure continuing compliance
with visible emissions requirements

Used for gas-fired and oil-fired boilers, tenter
frames, incinerators, and fugitive emission sources
such as conveyor transfer points and truck

loadout facilities

Level 2

Monitored source-maintained records on control
device and process operating conditions in
addition to visible emission observations

Reviewed such process items as feed rates,
temperatures, raw material compositions, and
process rates, and such control equipment perfor-
mance parameters as water flow rates, water
pressure, static pressure drop, and ESP power
levels

Used records to determine any significant change
since the last inspection (where compliance was

demonstrated) or any process operations outside

normal or permitted conditions

Level 3

Designed to provide a detailed engineering analysis
of source compliance by actually measuring specific
operating parameters

Reduced and used control equipment operating
parameters such as pressure drop, flue gas
conditions, oxygen level, water flow rates, and
gas stream temperature to calculate flue gas
volume, superficial velocity, specific collection
area, inlet velocity, etc.
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Used results of engineering analysis to determine
if the source is:

a. operating within accepted design conditions
for the specific control device

b. experiencing O&M problems that result in
less than continuing compliance

Level 4

® Conducted along with a compliance stack test
(by approved reference methods)

® Monitored all process and control device operating
parameters during a stack test for use during
future Level 3 inspections

° Permitted the establishment of baseline conditions
at controlled sources

The purpose of the increasing level of inspec-
tion is to concentrate the resources on those sources
that have the greatest potential to exceed the emission
limits. 1Initial results of the Level 3 inspection
may indicate that specific sources are not experienc-
ing deficiencies in performance and therefore do not
warrant a higher level of inspection. In these
cases, the frequency or level of inspection may be
adjusted downward consistent with the results of the
Level 3 inspection.

Prior to this study, the Virginia inspectors
were generally conducting only Level 1-type inspec-
tions using visible emissions as the sole indicator
of compliance. As a result, it was difficult to
detect potential violations of the mass emission
limitations or to detect potential 0&M problems that
could affect the overall performance of the control
equipment,

The targeting plan in the Virginia study initially
called for a Level 3 inspection to be conducted at any
source with uncontrolled emissions greater than 25
tons/year and a Level 2 inspection at any source with
uncontrolled emissions greater than 5 tons/year at
normal operation, unless the source emitted lead or
hazardous air pollutants. As it evolved, it became
evident that the number of inspections had to be
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adjusted downward due to resource constraints and
various special circumstances associated with indivi-
dual inspectors. Nevertheless, during the application
of the inspection levels approach, a number of here-
tofore undetected violations were discovered, as
discussed in Section IX C of this strategy. By
using a number of parameters extending beyond visible
emissions (Level 1) and performing more detailed
inspections of control devices, a better assessment
of noncompliance could be made, with the cause of
noncompliance often specifically identified by the
inspector,

A final report of the initial phase of this
pilot effort will soon be available. The concept is
being further evaluated to assess its longer-term
effectiveness. If it continues to prove effective,
it will be tested statewide in Virginia. If it
proves effective on a statewide basis, consideration
will be given to providing support to other States
which would like EPA assistance in initiating a
comparable program.

Use of Continuous Emission Monitoring Data

This section addresses EPA's use of Continuous
Emission Monitoring (CEM) data in enforcement of NSPS
and SIP emission and operating and maintenance (O0&M)
provisions and in other general EPA activities.

Instances in which instrumental CEMs (conforming
with 40 CFR 60 Appendix B) or manual measurements
(Reference Method 6B) have been promulgated or approved
by the Agency as official methods to determine source
compliance with the applicable emission limitations
are presently quite limited. CEMs have been specifi-
cally prescribed as the method to establish emission
violations for one or more pollutants in the following
instances:

° NSPS electric utility steam generating units,
regulated by 40 CFR Part 60 Subpart Da;

® NSPS primary nonferrous smelters, regulated by
40 CFR Part 60 Subparts P, Q, and R;

°® NSPS stationary gas turbines, regulated by 40
CFR Part 60 Subpart GG;

® wvarious sources regulated by permits, orders,
or consent decrees in which CEM has been '
specifically designated as the compliance
test method;
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various types of sources which are regulated
by SIPs (e.g., Nevada SIP, 40 CFR §52.1475(d))
where the State has specified CEM as the com-
pliance test method.

Legal factors currently affecting the ability
of the Agency to use CEM data for direct enforcement
are discussed at some length in the memorandum of
August 12, 1982 from Kathleen Bennett to the Air
Division Directors (Attachment 3).

However, CEMs can provide the Agency with
useful data for circumstances other than those deli-
neated above. Sources subject to CEM requirements
are generally required to submit periodic reports.
NSPS regulations, for example, require quarterly
submission of Excess Emission Reports (EER's).
These reports document, for the benefit of both the
control agency and the source, the source's performance
with respect to proper operation and maintenance and
sustained emissions reduction. The EER contains
information on excursions above the relevant standard
(excess emissions), causal factors, and corrective/
preventive actions.

Acquisition, evaluation and use of CEM data is
an important component of a feedback system which can
be of substantial benefit to both sources and agencies.
Specifically, EER data can be used:

For Sources

- to help ensure upper management attention
through the formal requirement for source sub-
mittal of a summary of excursions. This increases
the likelihood of timely attention and reduces
the risk of sanctions; and

- as a tool in preventive maintenance/risk manage-
ment/cost control programs, to flag deteriorating
process or control equipment performance. In
cases such as fuel burning, CEM data can be
used to optimize continually the combustion
process and control system performance, thus
saving money and preventing pollution at the
same time.



-35-

For the Control Agency

- as a screening tool, to identify sources experi-
encing frequent or continual excursions. Such

sources can be subjected to additional attention
in the form of phone calls, inspections, etc.,
rather than allocating scarce inspection resources
largely at random;

- in addition to identifying problem sources, to
help pinpoint specific source components for
special attention during an inspection;

- to document the severity (e.g., duration, magni-
tude, and frequency) of a source's excess emis-
sions. For example, EER data can provide support-
ing evidence of the long-term nature of violations,
negating source claims of isolated problems;

- to document that a compliance test was performed
during "non-representative" operating conditions;

- as support for issuing an NOV;

- to establish a data base in the development of
Agency policies and strategies (e.g., acid rain
strategies);

- as the basis for assessing "good air pollution
control practices" (e.g., FGD performance);

- as an alternative to agency inspections of
sources as delineated in the Agency's
Inspection Frequency Guidance in Part C of
this section; and

- to monitor the emissions and performance of a
source subject to specific permit, consent
decree, or administrative order requirements.

For Both Control Agencies and Sources

- to provide a quantitative basis for agency/industry
dialogue in identifying and resolving emission
reduction problems; and

- to provide baseline data for development of profiles
and norms of long-term source performance.
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_ Many of the concerns which led to industry's
initial reluctance to use CEMs (or reluctance by
EPA to require use of CEMs), or.which may have
resulted from bad experiences with CEMs, are no
longer valid. Industry and agency familiaricy with
the operation of continuous emission monitoring
equipment and standardization of quality assurance/
quality control and system audits have improved the
acceptance of the technology substantially in recent
years. Accompanying this acceptance of CEM technology
has been the development of simpler and less expensive
technologies, such as Method 6B bubblers. The tradi-
tional limiting factors of reliability and cost
considerations have been to some extent replaced
with different limiting factors, misinformation and
inertia. The Agency needs to recognize and overcome
these limitations and expand greatly the role of
CEM data in the air program.

EPA has been working with State and local

agencies and the utility industry to improve perfor-
mance of CEMs and the data base of operational infor-

mation. Some of these efforts are outlined in Section
X concerning Compliance Promotion. This will be of
particular importance as sources subject to Subpart
Da, which utilizes CEM as a compliance method, come

on line. In time, wich the support of the regulatory
agencies and industry, the misinformation and inertia
problems may start to be resolved.

A very important effort presently under way
is a pilot project which EPA is sponsoring in conjunc-
tion with the States of Iowa and Missouri. The
pilot focuses on demonstrating the potential effective-
ness of a well-run program to utilize CEM data and
fully integrate it into the compliance determination
process. While the work is still in its early stages,
the reaction of both the States and sources involved
has been very encouraging. Hopefully this study,
when completed in approximately another year, will
be useful in demonstrating to other States and
industry that similar efforts can be rewarded with a
better understanding of and ability to control
emissions from the day-to-day operation of its
sources.

In any event, EPA can hardly expect others to
take a fresh look at the use of CEMs unless it is
willing to do so itself. The Agency should increase
its reliance upon CEM data in its compliance and
surveillance programs and consider, wherever possible,
some form of continuous monitoring requirement in
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its NSPS and NESHAPs standards as they are promul-
gated or revised. It would be most effective if CEM
ware specified as the compliance method or as an
alternate compliance method.

This would require a careful consideration
of what data are really required, how frequently
they are needed, what they will be utilized for,
and the realistic capability and willingness of
the receiving agency to utilize the data. (There
is no point requiring more data which will sit
unread in a corner.) This leads to the further
need to identify what additional information is
needed to allow effective use of these data, such
as improved information on what reasonably can be
expected of control equipment in terms of
performance and reliability,

In summary, receipt and use of CEM data can
assist agencies and industry to discharge more effec-
tively their compliance monitoring responsibilities.
In particular, it allows agencies to become more
sophisticated in allocating agency resources and
attention. Visible and timely use of such data also
sends a signal to sources that the agency is serious
about continuous compliance.

Many of the uses of CEM data previously identified
can be effectuated without rulemaking through the
Agency's authority in Section 114. 1t is recommended
that Regional Offices increase their use of available
CEM data to support the compliance monitoring and
enforcement programs in the ways previously discussed.
In addition, Regional Offices should begin to identify
those sources presently without CEMs but for which
the use of CEMs could be fruitful. This could include
such sources as long-term violators, and large S02
emitters, particularly in nonattainment areas. For
these sources, the Agency should begin requiring CEM
installation, quality assurance testing, recordkeeping,
and periodic reporting of relevant CEM data to EPA.

In addition, the Agency should broaden its use of
CEMs in its permits, consent decrees, and administra-
tive orders.

Some Regions and States are further along than
others in terms of willingness and ability to use CEM
data. Specific efforts will be initiated as part of
this strategy to work with the lead Regions to forma-
lize and enhance their procedures on EER review and
use for subsequent inclusion in Agency-wide guidance.
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VIII. Responding to Noncompliance Problems

A.

B.

Objectives

The objectives of responding to noncompliance
problems are to ensure that the problem is corrected
quickly, to deter similar problems from arising, to
see that the law is applied equitably, and to punish
misconduct by source owners and operators.

Priority Target Areas

The current system of priorities for responding
to noncompliance problems is primarily delineated
by two memoranda. The first is the December 29,
1981 memorandum from Kathleen Bennett to the Regional
Administrators, entitled "EPA Accountability System-
OANR Policy Guidance". In an appendix to that memo-
randum (a copy of which is included in Attachment
2), the term "signficant violator" is defined, and
the statement is made that these significant viola-
tors should be addressed. (This policy was elaborated
upon in a memorandum of June 24, 1982, to the Regional
Offices entitled "Significant Violators" (Attachment
4).) Roughly speaking, the sources to be given a
high priority as "significant violators" are those
violating hazardous air pollutant standards (NESHAPS),
major source State Implementation Plan (SIP) violators
affecting nonattainment areas, and violators of new
source requirements (NSPS and requirements of Parts
C and D of the Act.)

The purpose of establishing the significant
violator program was to define the Agency's highest
priority sources for enforcement action, other than
emergency actions. 1In light of the special impor-
tance attached to these sources, Regional Offices
are required to report on a quarterly basis on the
status of efforts made by themselves and their States
on resolution of these violators.

The list of significant violators is obviously
dynamic, with sources being added and deleted as
violations are discovered and resolved. The initial
list established in March 1982 contained 482 sources.
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By the December 31, 1982 report, the number of signi-
ficant violators had been reduced to 303. Starting
with the March 31, 1983 report, the number began to
increase again. This reflected the fact that many
VOC sources were subject to December 31, 1982 compli-
ance dates. As that date passed and as violations

are confirmed, those violators meeting the significant
violator criteria are added. As EPA continues to
improve its information on the identity and compliance
status of VOC sources, it is likely that the list
will continue to grow before enforcement efforts
begin to turn this around.

It is generally accepted within the Agency that
the significant violator program forms a sound base
for the program. It is expected that this concept
will continue essentially as it is for at least the
next two years.

The second major priority-setting memorandum is
the Agency's Post-1982 Enforcement Policy, dacted
September 20, 1982 (Attachment 5). This policy
provides more detail for addressing SIP violators in
primary nonattainment areas after December 31, 1982.
(The policy does not apply when the attainment dead-
line is after 1982, such as in areas with Section
172(a)(2) extensions.)

In particular, the policy states that EPA or
States should seek shutdown of sources subject to
the policy unless:

(1) The public interest in continued operation of
the source outweighs the environmental cost
of the additional period of noncompliance
and;

(2) The source has sufficient funds to comply
expeditiously.

1f the Agency decides not to seek shutdown, it may
enter stipulations and not oppose a request to the
court to exercise its equitable power to enter an
order establishing a compliance schedule. Such an
order should contain:
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(1) an expeditious schedule with increments of
progress to comply with the SIP, or RACT if
no Part D plan is in force where one is
required;

(2) interim emission limitations and controls to
the extent practicable;

(3) monitoring and reporting requirements;

(4) stipulated penalties, at least for viola-
tions of the compliance schedule and interim
controls;

(5) provisions preventing increases of emissions;

(6) payment of a significant cash penalty, with
total civil penalties reflecting the criteria
of the Civil Penalty Policy;

(7) an express reservation of the right to seek
injunctive relief, including shutdown, if the
source does not comply with the order; and

(8) consistency with the Agency's Limited Life
Facilities Policy with respect to sources
being shut down rather than controlled.

Further guidance on the policy was issued on
January 12, 1983, in a memorandum from Kathleen
Bennett and Robert Perry to the Regional Administra-
tors and Regional Counsels (Attachment 6). This
guidance clarified the policy in a number of ways,
most importantly in providing further detail on
criteria to be applied in review of State actions
for possible overfiling. This supplemental guidance
also directed the Regional Offices to issue Notices
of Violation to all sources to which the policy
applies, including State-lead cases, so that EPA
will be in a position to act quickly if State action
ultimately proves inadequate.

Since the policy was established, EPA has been
working closely with States to assure its successful
implementation. A high proportion of the sources
which were determined to be subject to the policy
have either come into compliance, been put on a
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compliance schedule, or have an enforcement action
pending against them. Of course, as with the signi-
ficant violator program, new violators are continually
being identified so that the overall number of identi-
fied violators is not necessarily decreasing. 1In
fact, it is likely to be increasing as VOC compliance
inventories and data become more complete.

Since January 1983, EPA Headquarters has been
tracking on a source-specific basis initial implemen-
tation of the Post-1982 Enforcement Policy. To do
this in a feasible manner, it is using the list of
violators identified as of the time the policy first
took effect, i.e., January 1, 1983. It has not
attempted to keep a running list (adding each new
violator as it is discovered). It is important to
emphasize, however, that such data must be available
at the State level and reported to EPA's Regional
Offices in accordance with established reporting
requirements. Sources subject to the policy must be
addressed, whether by EPA or the State, consistent
with the policy irrespective of whether the source
happens to be on the list Headquarters is tracking.

Headquarters tracking of Post-1982 soutces as a
separate exercise is considered worthwhile only for
about the first year of the implementation of the
policy. 1Its purpose is to assure that the policy is
understood and integrated into consideration of
appropriate enforcement responses. For the long-
term, it is preferable to eliminate separate Head-
quarters tracking and to rely on the significant
violator program for priority-setting and tracking
since, while it includes the most significant Post-
1982 policy sources, it includes other important
caifgories of sources (e.g., NSPS and NESHAPs) as
well.

Because of the importance of the significant
violator and Post-1982 Enforcement Policy concepts
in the enforcement program and because they are
different yet partially overlapping, it would be
worthwhile to summarize the main points of each for
comparison purposes.

Significant Violator List

° A priority setting mechanism to assist the
Regions and States in targeting their resources
to achieve the greatest environmental benefit;
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® A defined universe used for tracking Regional
program performance in the Management Accounta-
bility System;

® §Sources are not subject to any particular sub-
stantive Agency policies purely based on their
status as significant violators. Sources on
the list may be subject to any of a number of
substantive Agency policies;

° 1Includes NSPS, NESHAPs and certain PSD violators;

® Includes SIP sources in secondary nonattainment
areas as well as primary nonattainment areas;

and

° Generally includes only Class Al SIP violators
(in nonattainment areas).

Post-1982 Enforcement Policy List

° The sources on the Post-1982 Enforcement Policy
list are those sources fitting the defined
criteria established in the September 20, 1982
memo from Anne Gorsuch to the Regional Admini-
strators and subject to the particular substan-
tive and procedural elements of that policy.

° Affects only SIP sources in primary nonattainment
areas (other than extension ar:as).

° 1Inecludes Class A2 sources as well as Class Al
sources.

Thus, some degree of overlap does exist between
sources on the significant violator list used for
MAS tracking and the list of sources subject to the
requirements of the Agency's Post-1982 Enforcement
Policy. However, they are distinct universes that
have been established to serve different purposes.

Priority will also be assigned to resolution
of at least certain classes of VOC violations, irre-
spective of whether they meet the present significant
violator definition. This includes sources smaller
than the Class Al definition in nonattainment areas
to the extent that resources permit.



-43-

Certain VOC sources are of concern not only
because of their contribution to ozone levels, but
also because the constituents of their VOC emissions
are toxic in nature. Previous efforts have focused
on VOC emissions only to the extent that they impact
attainment of ozone ambient standards. In FY 1985,
efforts will be substantially increased to enforce
VOC control requirements even in areas which are
projected to be attainment or unclassified relative
to the ozone NAAQS, where the enforcement of VOC
control requirements can yield significant benefits
through reduction in air toxics. The special pro-
blems associated with VOC sources will be discussed
at greater length in Section IX B.

In addition to the priorities set by the docu-
ments cited above, several other aspects are impor-
tant to note. The highest priority should be given
to any emergency episode which may arise as defined
in Section 303 of the Act. Expanded guidance for
response under Section 303 was sent to Regional
Offices on September 15, 1983 and is included as
Attachment 7. The essential point to note about
this guidance is that it urges a broader considera-
tion of the use of Section 303 authority. In the
1970's, emergency episodes (and thus use of Section
303) were viewed almost entirely in the context of
high levels of criteria pollutants under adverse
meteorlogical conditions. This occurs only infre-
quently ‘hese days, at least for pollutants associated
primarily with stationary sources. However, the
serious threats presented to public health by various
air toxic substances have become much more visible.
The purpose of the guidance is to foster a broader
awareness of the possible use of Section 303 as a
mechanism to address, in proper circumstances, the
dangers presented by such emissions.

Similarly, while alrady covered as "significant
violators”", special note should be made of enforcement
against violations of hazardous air pollutant standards.
This will consist primarily of continued enforcement
of vinyl chloride standards, enforcement of asbestos
demolition standards, and initial implementation
(enforcement or waiver issuance) of newly-promulgated
NESHAPs standards. Enforcement of NESHAPs standards
is discussed at some length in Section IX A.
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Finally, priority should be given to address-
ing violations of Section 114, which sets out the
Agency's information-gathering authority, because
that authority is so basic to EPA's ability to set
and enforce the substantive requirements called for
by the Act. Similar high priority should be assigned
by EPA Regional Offices to violators of EPA orders
or Federal judicial decrees.

Note that these priorities reflect considera-
tions at the national level, Obviously, conditions
at the State and local level vary widely. The list-
ing of these national priorities should in no way be
interpreted as condoning a failure to address other
important air quality problems, such as violating
sources in attainment areas, to the extent consistent
with other priorities and available resources.

Informal Responses

When EPA or a State first learns of a noncompli-
ance problem, it may be possible to remedy the problem
by informal discussions with the source which lead
to a quick (generally within 30 days), complete reso-
lution. If this is not possible, however, a more
formal response should be considered. In addition,
if the violation appears to be part of a continual
pattern of intermittent violation, it may be prefer-
:ble to document the violation with a Notice of
Violation even if quickly remedied. This may be
taken more seriously by the source, help focus atten-
tion on the source in inspection targeting, and lay
the foundation for a more aggressive response to any
subsequent violations.

Formal Responses

Diagram #1 provides a simplified flow diagram
of the formal enforcement process. Normally, the
State or local agency will take the lead in address-
ing problems of noncompliance. 1If a State takes the
lead, EPA should understand what action the State is
contemplating and the timetable for that action so
it can make a reasoned judgment on deferral to the
State. This understanding should be documented in
the form of a State action plan. This could be
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prepared either by the State or by EPA with a State
review for accuracy. The Regional Office should

then get periodic reports on the progress of that
action so that, if progress is not timely, a decision
can be made to reconsider the deferral.

In some instances, it may be advisable for the
Regional Qffice to begin case development activities
even while the State maintains the lead on a case.
In fact, this is specifically required for sources
subject to the Post-1982 Enforcement Policy. The
purpose of this is to allow EPA to act much more
quickly if it ever had to take the lead on the case.
These activites would, of course, have to be coordi-
nated with the State in a way that makes it clear to
both the source and the State that EPA regards the
State as maintaining the primary responsibility and
is continuing to look to the State to resolve the
matter.

When the EPA Regional Office finds that the
State or local agency has not effectively addressed
a violating source and will not be proceeding in a
timely and effective manner, it should initiate a
Federal enforcement action against the noncomplying
source. In evaluating a State action, several factors
should be considered:

(1) If the source is in compliance with a schedule
contained in a State decree order, EPA would
examine the expeditiousness of the compliance
schedule (including the incremental dates in
the schedule). EPA would also examine the
past compliance history of the source and the
record of State enforcement to determine
whether the final compliance date in the
schedule is likely to be met or if it is
simply a "moving target", and likely to be
revised.

(2) 1If the source is in violation and no schedule
has been established or, though a schedule
exists, the source is not meeting it, EPA
would examine both the schedule (if one exists)
and what the State is doing to remedy the situa-
tion. Any violation extending more than six
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months without effective action would be of
particular concern. EPA would look at the
past compliance history of the source and the
record of State enforcement actions as an
indication of whether the State is likely to
resolve the problem effectively.

(3) In cases where circumstances indicate that
the State will not be able to effect compli-
ance, EPA would consider the significance of
the source relative to other priorities and
determine whether EPA action was warranted.

(4) For sources subject to the Post-1982 Enforce-
ment Policy, there is an additional set of items
which an adequate court or administrative order
should include, as previously discussed. The
most notable of these is that there should be
a significant cash penalty. Thus, for these
sources, EPA may need to conduct a penalties-
only action under either Section 113 or Section
120 if the State action is adequate in every
way except that no penalty was obtained.

Once a Regional Office has decided to initiate
a Federal action, it must first decide whether to
pursue the matter as a criminal, administrative, or
civil enforcement action. Section 113(c) of the Act
provides criminal sanctions for violations of certain
ruquirements of the Act. EPA must identify the cases
it intends to address with a criminal enforcement
action early in the case development process to assure
that the Agency protects the potential defendant's
rights and to assure the integrity of the criminal
enforcement process. When a Regional QOffice receives
information indicating the likelihood of criminal
activity, it should refer that information to the
Criminal Enforcement Division at EPA Headquarters
for further investigation and prosecution in accord-
ance with the "General Operating Procedures for the
Criminal Enforcement Program" issued on October 29,
1982.

When a Regional Office decides to initiate an
administrative or civil action against a violating
source, the Region frequently must initially obtain
information from the source that will support the
enforcement action. EPA may use its information-
gathering authority under Section 114 of the Act to
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require the source to provide the Agency with infor-
mation concerning its compliance status. Section
114 of the Act authorizes EPA to require sources to
establish and maintain records, install and use
monitoring equipment, perform emission tests, admit
inspectors, and, in general, provide the information
EPA requires to determine whether the source is in
compliance. Once the response to the Section 114
letter is analyzed, an inspection of the source to
document the violation more thoroughly is often
required.

To begin an administrative or civil enforcement
action relating to a SIP violation, EPA must issue a
Notice of Violation (NOV) under Section 113(a) of
the Act. Once EPA has issued an NOV, the violator
has thirty days to remedy the violation. No prosecu-
tion can occur if the violating source comes into
compliance within the thirty days following the
issuance of an NOV. This NOV step is not required
for NSPS or NESHAP violations. For those viola-
tions, EPA may proceed immediately with an admini-
strative order or a civil or criminal action. EPA
may use its information-gathering authority under
Section 114 of the Act to determine whether a viola-
tion continues to exist thirty days after the issuance
of an NOV. A follow-up inspection can be performed
to document the continuing violation where required.
In addition, if the Section 113 conference with
the source to discuss the NOV is held more than 30
days after the issuance of the NOV, an admission
from the source might be sought at the conference.

I1f a violation persists beyond thirty days, or if

the violation concerns NSPS or NESHAPs where no NOV

is required, EPA may issue an administrative order
under either Section 113(a) or Section 113(d) or
initiate a civil judicial action under Section 113(b).
In addition, for certain new source violations as
discussed below, an administrative order may be

issued or judicial action initiated under Section

167.

A Section 113(a) order is an administrative
enforcement mechanism which is often effective in
bringing a source into compliance quickly. It is
most effective where operation and maintenance
problems exist. Reading Section 113(a) in conjunc-
tion with Sections 110(i) and Section 113(d), it
appears that there are strict limits on the extent
to which Section 113(a) orders can be used for SIP
violators. Thus, EPA has concluded that such orders
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must require immediate compliance, defined as within
30 days of the effective date of the order. This
limit does not apply to NSPS and NESHAP violators.
For these sources, a longer period of time may be
granted in a Section 113(a) order, but only when the
need for additional time arises from circumstances
beyond the control of the source, i.e., force majeure
situations. These concepts are discussed in more
detail in an April 30, 1982 memorandum from Kathleen
Bennett to the Regional Administrators, entitled
"Duration of Section 113(a) Orders" (See Attachment
8).

Another type of administrative enforcement
mechanism is that used to halt illegal construction
of a new or modified source in violation of Part C
or D of the Act. For violations of the Prevention
of Significant Deterioration (PSD) requirements in
Part C, the appropriate order to be issued is one
under Section 167. Such an order can be issued
against:

(1) A major emitting facility if it should have
obtained a PSD permit but has not;

(2) A source being constructed or operated pursuant
to a State-issued PSD permit that conflicts
with the requirements of the Clean Air Act,
implementing regulations, or approved SIP
requirements; and

(3) A State if EPA has delegated the PSD program
to the State and the State is about to issue
a PSD permit which EPA believes is inconsistent
with Part C or its implementing regulations.

Proposed detailed guidance regarding the use of
Section 167 was sent to the Regional Offices for
comment on July 7, 1983. Final guidance, reflecting
a consideration of comments received, will be issued
in the near future.

For violations of the new source review require-
ments of Part D, an available administrative enforce-
ment mechanism is a Section 113(a)(5) order. This
section requires that the Administrator make a finding
that a State is not acting in compliance with the
regulations referred to in Section 129(a) (1) of the
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Clean Air Act Amendments of 1977 (the offset

ruling) or any plan provisions required by Section
170(a)(2)(I) and Part D. Once this finding is made,
EPA may issue an order under Section 113(2)(5) to a
major source requiring it to refrain from or cease
construction unless a valid permit is obtained from

the State.

Authority to issue Section 113(a) and Section 167
orders has been delegated to Regional Administrators,
Issuance of a Section 113(a)(5) or Section 167 order
requires consultation with the Director, Stationary
Source Compliance Division and the Associate Enforce-
ment Counsel for Air at Headquarters. 1Issuance of a
Section 113(a) order other than under Section 113(a)(5)
requires no consultation with Headquarters.

If a source does not obey a Section 113(a) or
Section 167 order or if EPA decides that a civil
action is needed, the Agency may proceed in the
courts under either Section 167 or Section 113(b).
EPA may ask for any necessary injunctive relief
under either section and, under Section 113(b), may
seek civil penalties of up to $25,000 per day of
violation. A Section 167 action, unlike one under
Section 113(b), does not require a Notice of Viola-
tion and documentation of a 30-day continuing viola-
tion.

Section 113(d) of the Act provides EPA and
States with another administrative remedy, known as
a Delayed Compliance Order (DCO). Under a DCO, EPA
or a State may establish a schedule which requires
compliance no later than three years after the
source's SIP compliance date. (State-issued DCO's
to major sources require EPA approval to be effective
as a DCO.) A source which has been granted a DCO and
which is in compliance with the terms of that order
is not subject to further enforcement action under
Section 113 for violations during the period of the
DCO. However, major stationary sources can be re-
quired to pay a noncompliance penalty under Section
120 (see below), notwithstanding the DCO.

Due to the three-year limit for a DCO previously
noted, there are relatively few sources eligible for
DCO's for particulate matter or sulfur dioxide emission
limit violations. Most of those limits were accompanied
by SIP compliance deadlines more than three years past.
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DCO's are much more widely available for sources
violating volatile organic compound emission limits,
many of which had final compliance dates of mid to
late 1982.

There are two other types of DCO's which will
not be discussed at length in this document, those
issued under Sections 113(d)(4) and (5). While they
serve important purposes, fostering use of innovative
technology (Section 113(d)(4)) and conversions to
coal by fuel-burning sources (Section 113(d)(5)),
their application is highly limited. For similar
reasons, this strategy will not discuss use of non-
ferrous smelter orders under Section 119 of the
Clean Air Act.

Before EPA issues a DCO, the source must meet
the eligibility requirements in Section 113(d) of
the Act. States may also issue DCO's but, as previ-
ously noted, any DCO issued to a major source requires
EPA approval before it is effective.

Guidance regarding DCO's appears in various
Agency memoranda, the most significant of which were
compiled in an April 26, 1983 memorandum from Kathleen
Bennett and Courtney Price to the Regional Administra-
tors and Regional Counsels (Attachment 9). Procedures
for processing delayed compliance orders are contained
in Part 65 of 40 CFR. Further guidance is contained
in the April 26, 1983 memorandum.

It should be clear from the description of the
Agency's administrative order authority that such
orders are limited and cannot be used to address
many of the violations which EPA faces. Therefore,
many of the EPA enforcement actions will come in
the form of Section 120 proceedings (described next)
or civil actions filed in Federal district courts.

In cases where a source is not in compliance
with emission requirements, EPA may also seek non-
compliance penalties under Section 120 of the Act.
EPA may seek these penalties in addition to any
relief under Section 113 of the Act. Section 120 is
designed to recapture, in an administrative proceeding,
the economic savings realized by sources in violation
of applicable emission limits., While Section 120
is, by its terms, a penalty provision only, the
prospect of a Section 120 penalty can often serve as
a useful stimulant to prompt a source to come into
compliance.
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EPA initiates an action under Section 120 by
issuing to the source a Notice of Noncompliance.
Although adjudicatory hearings may occur before a
source must pay a penalty, the penalty starts to
accrue from the date EPA issued the Notice of Noncom-
pliance. Consequently, it is often in the source's
best interest to achieve compliance expeditiously
and not frivolously use the administrative hearing
process as a mechanism for delaying achieving
compliance.

0f the formal responses previously outlined,
Section 120 has been the most underused (approxi-
mately twenty cases so far). Efforts have been made
and will continue to be made to increase its use by
Regional Offices. Region Il has been particularly
effective at using Section 120 to encourage quick
compliance. (See the memorandum discussing the use
of Section 120 included as Attachment 10.)

I1f a Regional Office finds it appropriate to
pursue litigation as its course of action for a
violating source, it prepares a litigation report
containing the factual and legal basis for its action
and refers the report through appropriate procedures
to the Department of Justice which, as the Federal
government's attorney, litigates the matter on EPA's
behalf.

One other possible sanction is the listing
program under Section 306. It enables EPA to prevent
a violating source from receiving any Federal contracts,
grants, or loans once it is placed on the List of
Violating Facilities. This program is coordinated
by the Office of Enforcement Counsel (OEC) at Head-
quarters. It should be used much more extensively
than it has been because it is a very powerful
enforcement tool. Further guidance on the appro-
priate uses and procedures for Section 306 is being
developed by OEC. In any event, it is important to
note that listing under Section 306 is mandatory for
facilities which are the subject of criminal convic-
tions where the underlying violations have not been
corrected. These listings should not await the
development of further guidance.

Finally, it should be noted that it is expected
that Federal facilities will fully comply with all
applicable air pollution control requirements. EPA
should respond promptly and vigorously to any viola-



-52-

tions under the same priorities established for other
sources, making full use of the mechanisms of Execu-
tive Order 12088 and implementing procedures esta-
blished by the Agency's Office of Federal Activities.
State and local agencies are also encouraged to
participate in the program to the maximum extent
possible.

Considerations in Selection of an Appropriate Response

This section discussed considerations in selecting
the appropriate vehicle for a Federal enforcement
response once the decision has been made that a
Federal response is appropriate. It is not intended
to be perscriptive in nature, given that selection
of a response must be based on a reasoned evaluation
of all the circumstances of the case,

As previously noted, the first judgment to be made

is whether to pursue a criminal action. While simul-
taneous civil and criminal actions are not prohibited,
they should generally be avoided.

Priorities for criminal enforcement should
include the following: knowing violations of State
Implementation Plans that result in, or threaten,
significant environmental contamination or human
health hazard; knowing violations of NESHAPs require-
ments; and falsification of records or tampering with
with ionitoring devices which has, or could be expected
to have, a significant impact on EPA's regulatory
process or decision-making. These priorities were
set forth in an October 12, 1982 memorandum from
Robert Perry to Regional Counsels, entitled "Criminal
Enforcement Priorities for the Environmental Protection
Agency."

Two other areas also deserve serious considera-
tion for criminal investigation: criminal contempt
for willful violations of civil consent decrees
(punishable under 18 U.S.C. §401(3)) and violations
gf reporting requirements imposed by Section 114

etters.

For the large majority of cases, a criminal
action would not be an appropriate response. There-
fore, the other options detailed in the preceding
section should be considered.

In deciding between administrative orders
and civil actions, judgments should reflect a
consideration of the likely effectiveness of each
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option rather than artificial notions of "toughness".
In the proper circumstances, an administrative
response can be as effective as a judicial one.

In considering the use of a Section 113(a)
order, the major factor is whether compliance can
reasonably be required within 30 days. (Note that
in the case of an NSPS or NESHAPs violation, this
limitation does not apply if the violation arises
from a force majeure event.)

In cases where compliance can be required within
that period, a Section 113(a) order is often the
best response since it can be issued simply and
quickly. A Section 113(a) order should normally be
used only where it is expected that the order may be
complied with, however.

If it is felt that the source will not comply
with the order, it probably would be better to select
another option. This is especially true if the
Regional Office believes that the source may attempt
to challenge the order in a Court of Appeals under
Section 307(b) (1) as a final Agency action. Since
an EPA enforcement action must be brought at the
District Court level, actions which invite collateral
lawsuits at the Court of Appeals level should be
avoided wherever possible.

Where a Section 113(a) order is not appropriate,
the election generally will be between a DCO, a Section
120 action, and a civil action. (This, of course,
presumes that a DCO is available.)

1f a DCO is available, its use by EPA is most
appropriate in cases where a source requires addi-
tional time to comply due to an unforeseen inability
to comply and is acting in good faith to meet its
emission requirements. This is because EPA has not
routinely sought penalties for a source being issued
a DCO for the period before the DCO is issued,
although this is legally permissible. As noted in
the July 28, 1978 guidance on use of Section 113
orders (included as part of Attachment 9):

The issuance of delayed compliance orders by
either the States or EPA is discretionary. In
exercising its discretion, EPA will comnsider
any past compliance efforts and any prior State
or federal enforcement actions involving the
source., I1£f, based on these and other relevant
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factors, EPA determines that the source is one
with an egregious history of noncompliance,
recalcitrance, or environmental harm and/or

that court supervision is likely to be required
in order to assure expeditious compliance, the
source will be considered an appropriate candi-
date for civil or criminal action and no federal
delayed compliance order will be issued. Conse-
quently, there will be no category of cases
involving a federally issued delayed compliance
order and a federal court action relating to

the predelayed compliance order period. EPA
will continue to urge the States to adopt a
similar approach in exercising their discre-
tion. However, EPA approval or disapproval of
a State delayed compliance order will be based
on the statutory criteria of Section 113(d).

(p.5)

Another major factor in deciding whether to use
a DCO is the policy that EPA will not issue a DCO
unless the source formally consents to its issuance.
The previously-referenced July 28, 1978 guidance
states:

A delayed compliance order will not be issued
unless the source indicates in writing (by
signature of appropriate persons authorized to
agree for the source) that it will agree to
romply with the delayed compliance order.
Source consent will be required for all Federal
delayed compliance orders and is recommended
for State delayed compliance orders as well.
However, a source's agreement to comply is not
precondition to EPA approval of a State delayed
compliance order. (p.7)

The purpose of this consent provision is to give
greater assurance that the source will comply and to
minimize the possibility of a successful collateral
challenge under Section 307(b)(1).

As an alternative to or in conjunction with a
DCO, a Section 120 action should be considered.
Because the amount of the Section 120 penalty is
directly related to the length of the period of
noncompliance following the issuance of a Notice of
Noncompliance, it can serve as a powerful tool for
prompting source compliance. However, this requires
a judgment on the part of the Regional Office of how
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the source is likely to respond. Where the source
is not likely to respond positively, and injunctive
relief will still be required, it is preferable to
avoid the use of Section 120 and go directly to a
Section 113(b) civil action for both injunctive
relief and civil penalties. In addition, because
issuance of a Notice of Noncompliance can lead very
quickly to an adjudicatory hearing, a Notice should
not be issued unless the Regional Office is prepared
to proceed with such a hearing.

One circumstance in which a Section 120 order
can be particularly useful is where the State has
put the source on an acceptable schedule but has not
collected penalties where penalties would be appro-
priate. EPA could defer to the State schedule in
obtaining compliance and use the administrative
mechanism of Section 120 to address the penalty
issue in lieu of bringing a court action. In decid-
ing between a Section 120 action and a court action,
practical considerations such as how crowded the
court docket is, the receptivity of the District
Court judges to environmental litigation, and. the
readiness of the Regional Office to handle an almost
immediate adjudicatory hearing should be carefully
weighed.

Civil actions under Section 113(b) are most
advantageous in the following situations:

(a) a compliance schedule or other injunctive
relief is necessary and an administrative
order is unavailable or inappropriate;

(b) the compliance history of the source suggests
that the schedule should be subject to court
supervision and contempt remedies;

(c¢) substantial civil penalties for past violations
are appropriate. (Note that in most cases,
maximum penalties under Section 113(b) will
be substantially greater than that under
Section 120 because of the large per day
amount and because Section 120 penalties run
only from the date of the Notice of Noncompli-
ance while Section 113(b) penalties are calcu-
lated back to the earliest date of provable
violation.)
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Ensuring Compliance with Response's Requirements

After Federal enforcement actions are
resolved, EPA Regional Offices have the respons-
ibility of monitoring the source's activities to
ensure compliance with the terms of any admini-
strative or court order. The Agency's Compliance
Data System has the capability of serving as a
tickler file for keeping track of interim and
final compliance dates in schedules. It has
been generally underused by Regional Offices for
this purpose. In addition, a computerized system
has recently been developed by the Agency's
National Enforcement Investigations Center
(NEIC) for tracking court ordered-schedules.

Regional Offices must conduct monitoring
activities for their schedules sufficient to
detect any failure to keep to the terms of the
order. No detailed guidance is being provided
here for this given that Regional Offices have
extensive experience with schedule-tracking and
because the monitoring effort reflects a case-by-
case evaluation of the schedule itself and all
the associated circumstances. When serious
failures are detected, taking remedial action
should be a very high priority, second only to
emergency actions under Section 303. This is
because such flouting of environmental require-
merts tends to undermine the entire regulatory
framework, particularly if the violator is
repeatedly unresponsive.

In order to enhance the enforceability of
EPA's consent decrees, the Agency has developed
model consent decree provisions. Some of the
most important features to be included are:

(1) Various increments in compliance schedules,
so that source progress can be monitored.
This avoids the situation of sudden disco-
very that the source is far behind its
schedule. These milestones should be
incorporated into CDS for easier tracking;

(2) Reporting requirements, again to monitor
source progress; and

(3) Stipulated penalties, to provide an economic
incentive for sources to meet incremental
dates, as well as the final compliance
date in the decree.
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Naturally, it is critical for Regional Offices to
monitor the progress of sources on State schedules,

as well as those on Federal schedules. While the
Regional Office need not be as intimately involved

as the State, it needs sufficient information to
assure that the schedule is being adhered to or that
the State is responding vigorously to any slippage.
Ultimately, EPA is responsible for assuring compliance
with the Clean Air Act and the health and welfare of
the American public.

IX. Special Issues

A. Enforcement of NESHAPs Standards

At the present time, there are final standards
in place for certain source categories of four hazar-
dous air pollutants: asbestos, beryllium, mercury,
and vinyl chloride. Standards have been proposed
for sources of radionuclides, arsenic and benzene.

Enforcement to date has focused on asbestos
and vinyl chloride. Of the four pollutants already
regulated, these two have posed the most significant
incidence of noncompliance. The program should
continue to focus on these two pollutants, but
priorities may need to be altered as more standards
become effective.

Adverse or conflicting court decisions currently
affect the short term goals of the program with
regard to asbestos and vinyl chloride. The Supreme
Court, in Adamo Wrecking Company v. United States,
434 U.S. 275 (1978), held that certain requirements in
the asbestos standard applicable to demolition opera-
tions were invalid because they were "work practice"
requirements rather than numerical emission limita-
tions. The court ruled that the Clean Air Act,
prior to the 1977 amendments, did not authorize EPA
to promulgate work practice standards. Until the
asbestos standards are fully repromulgated, EPA
should accelerate efforts to assure compliance with
the portions of the standard which are not work
practice standards, and portions which were repromul-
gated in 1978. Once the standards are fully repromul-
gated, the objective should be to assure compliance
with the entire standard. (On July 13, 1983, EPA
published a reproposal of the asbestos standard.)




-58-

EPA's experience with the asbestos demolition
standard has suggested that an intensive, coordinated,
highly visible effort to enforce these standards
should be made as soon as they are fully repromul-
gated to establish the credibility of the enforcement
effort and emphasize the importance EPA attaches to
compliance with these standards. Discussions to
plan such an effort have just begun and such a strategy
will be developed prior to finalization of the July 13
proposal.

Compliance monitoring of asbestos sources, in
the interim prior to full repromulgation of the standard,
should focus on the enforceable portions of the
standard. This means that monitoring should concen-
trate on source categories subject to a "no visible
emissions”" standard, including manufacturing sources,
waste disposal activities, and demolition activities.
Once the standard is fully repromulgated, a greater
emphasis should be placed on demolition operations,
which may present the most significant danger of
exposure to the public of any regulated source category.
Due to the transient nature of demolition operations,
compliance monitoring requires quick response when
notice of demolition or renovatior is received.
EPA's ability to assure compliance, at least as to
demolitions and renovations, rests largely on self-
reporting. Noncompliance by sources other than
demolition and renovation operations can be detected
primarily by sending observers to a source to look
for visible emissions.

With regard to vinyl chloride, two recent court
opinions have differed on the issue of whether the
relief valve discharge provision in the vinyl chloride
NESHAP is a work practice standard and is therefore
invalid under Adamo. In United States v. Ethyl
Corporation (No. 83-0120-A), the U.S. District Court
for the Middle District of Louisiana ruled on July
1, 1983 that this provision was a work practice
standard and thus invalid. However, in United States
v. Borden (No. 83-1892-MA), decided on September 30,

, the U.S. District Court for the District of
Massachusetts reached the opposite conclusion. The
government agrees with the interpretation in the
Borden case and intends to appeal the Ethyl decision
to the Court of Appeals for the Fifth Circuit. The
goal of the program should continue to be to promote
compliance with the entire vinyl chloride standard,
including the relief valve discharge standard. In
this respect, EPA should become more active in moni-
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toring compliance and enforcing other portions of

the standard, which have previously not been given

much attention, and will assure, through rulemaking

if necessary, the enforceability of the entire standard.

Detecting noncompliance by vinyl chloride sources
is done primarily through self-reporting. Sources
are required to report each relief valve discharge
within 10 days of occurrence and to report exceedances
of other portions of the standard on a semi-annual
basis. Compliance monitoring should, for the most
part, consist of review of these submissions, but
periodic inspections of company records is needed to
determine whether violations are going unreported.
There are only about 55 sources in the entire country
subject to the standard, with a heavy concentration
(about half) in Region VI.

The roles of EPA and the States in the NESHAPs
program are determined primarily by delegations of
authority. Under Section 112, EPA may delegate a
State the authority to implement and enforce the
standards. Such authority is concurrent, so EPA may
still enforce the standards in a delegated State.

The statutory requirements for formal Agency
response to a NESHAPs violation differ from those
applicable to a violation of a State Implementation
Plan. EPA is not required to issue a Notice of
Violation or to confer with a source prior to issuing
an administrative order under Section 113(a) or
bringing a judicial enforcement action under Section
113(b). The types of response available are more
limited because EPA cannot issue a Delayed Compliance
Order under Section 113(d).

EPA Headquarters has issued guidance on the
types of enforcement response which should be consi-
dered and the circumstances in which each should be
used. Further guidance will be issued in anticipation
of the repromulgation of the asbestos standard. The
memorandum issued on June 28, 1983 by Michael Alushin,
Acting Associate Enforcement Counsel for Air, and Ed
Reich, Director of the Stationary Source Compliance
Division, entitled "Enforcement of the National
Emissions Standard for Vinyl Chloride" (Attachment
11), is the most current and significant guidance on
responses to violations of the vinyl chloride standard.

Enforcement of VOC Standards
An area of increasing focus of the stationary

source compliance program is the regulation of sources
emitting volatile organic compounds (VOC). Such
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sources are major contributors to the ozone nonattain-
ment problem and some emit compounds which are highly
toxic in nature which may be reduced through an
aggressive program to enforce VOC standards.

Generally speaking, widescale regulation of VOC
was initiated by the 1979 Part D SIPs. As part of
those SIPs, many States adopted regulations requiring
compliance on or before December 31, 1982. It is the
relatively recent passage of these compliance dates
which has created the need (and opportunity) to
increase the attention devoted to compliance efforts
for VOC sources,

A wide variety of sources emit VOC. These
primarily include sources in the petroleum industry
and gasoline marketing chain and makers and users of
various paints and solvents. Addressing the VOC
compliance problem presents some differing circum-
stances from earlier compliance efforts. Most impor-
tantly:

(1) The regulated community includes a greater

: proportion of smaller sources and the relative
impact of the emissions of those sources is
probably also greater than for particulate
matter or sulfur oxides;

(2) The applicable regulations are often more
c.mplex, including the "bubbling" of multiple
VOC sources;

(3) Averaging times for compliance with VOC
standards are often longer than those associ-
ated with other pollutants; and

(4) Compliance determinations are more heavily
dependent on reviewing records and calcula-
tions than on traditional observation and
testing approaches.

Efforts to address the problem of VOC compliance
must recognize and account for these differences.

To assist in the coordination of efforts to
improve the Agency's VOC compliance program, a VOC
Compliance Workgroup has been established. This
workgroup will serve both as a vehicle for Regional
input into the development of Headquarters guidance
on VOC and as a means for technical interchange of
information among the affected Headquarters and
Regional Offices.
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At its first meeting, the workgroup discussed
the status of various Regional VOC programs and what
efforts will be required to assure a fully effective,
consistent national program. A number of important
conclusions about the status of the VOC program which
became apparent from this meeting were:

(1) Most Regional Offices have initiated signifi-
cant efforts to address the VOC problem.

(2) Most Regional Offices believe their inventories
are roughly 80% complete for Class A sources.
Data are particularly weak for non-extension
areas., Additional work to refine these inven-
tories would be beneficial. Contractors
could be used for this purpose.

(3) The contribution (and importance) of Class B
sources is still unclear. Further analysis of
SIP inventories will be necessary to define
the degree to which EPA should focus on any
portion of the Class B universe. (New York
City was identified as one area where Class B

sources are clearly very important.)

(4) Much of the data on VOC sources are not reflect-
ed in CDS. Here again, contractor support
could be productive.

(5) Data being received from States on sources'
compliance status is often spotty and of
questionable accuracy. While efforts to
work with States need to be continued, broader
direct Federal effort, utilizing Section 114,
will likely be required. This may need OMB
approval under the Paperwork Reduction Act.

(6) Effective workshop and training programs
should be continued to meet both Regional
and State needs.

(7) There is a rleed for a source of technical
expertise on the VOC industry which the
Regional Offices can utilize in their compli-
ance programs. Various options, including
use of contractors, need to be explored.

A workplan to pursue these immediate needs is
under development. Efforts to provide contractor
support to meet the needs of the Regional Offices
to improve their inventories and reflect the data
in CDS have already been initiated.
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Continuous Compliance

An area which merits further discussion is the
subject generally termed "continuous compliance".
Before discussing it in detail, it is worth articu-
lating once again the nature of the problem.

As previously noted, the major compliance moni-
toring technique used in the air program is the
inspection. Because of the limited resources available
to Federal and State agencies, inspections of a source
are infrequently more often tham quarterly for even
the most significant sources. More typically, inspect-
ions are performed only on an annual (or less frequent)
basis. Further, even when inspections are performed,
they do not normally involve stack testing. Generally,
stack testing is routinely performed only for the
initial demonstration of compliance and thereafter
1f there is reason to doubt the source's continued
compliance. Continuous emission monitoring techno-
logy has not been widely used and data from a monitor
is not usually usable as the sole basis for an
enforcement action.

Given these limitations, it is fair to assume
that compliance data being reported by States do not
indicate what is happening at a facility on a day-to-
day basis, but rather whether the source has been
determined to be in compliance at an announced inspec-
tion afte. it has had the opportunity to optimize
the performance of its control equipment. Thus, it
indicates whether the source is capable of being in
compliance rather than whether it Es in compliance in
its day-to-day operations.

It is generally recognized that many (if not most)
sources have emissions which exceed allowable levels
at some time during the year. These emissions are
due to such factors as unavoidable process or control
equipment malfunctions, inattention to proper operation
and maintenance considerations and, in a few instances,
deliberate attempts to avoid the costs of maintaining
compliance. These emissions may or may not be excused
under various malfunction provisions in effect in
various States.

A study conducted in 1978 for EPA attempted to
define with greater precision the magnitude of the
problem. The study consisted of about 180 controlled
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and supposedly well-maintained air pollution sources
of various types and sizes., Due to a lack of source
records, the study was forced to draw upon a host of
sources of information, including operator anecdotes
and post-hoc engineering judgment by the contractors
conducting the data-gathering, to quantify source
emission levels. The study found that sources were
experiencing emissions which were significantly in
excess of established limits, Major causes of the
exceedances included improper design and inadequate
opertion and maintenance of process and control
equipment.

These conclusions were generally confirmed when
EPA recently concluded a contractor effort to develop
a pilot inspection scheme with a Virginia regional
office. The purpose of the study was to determine
whether by improving the skills of State inspectors,
they could do a more effective job in identifying
operation and maintenance (0&M) related problems.
The program involved, among other things, utilizing
differing levels of thoroughness of inspection for
differing situations. (See Section VII E for greater
detail.) Quoting from the report of this study:

The 68 level 3 inspections of individual processes
or emission units identified 25 sources (37%) as
being out of compliance with either visible or
particulate emission standards. Of the total
number of processes or emission units inspected

46 (67%) were identified as having O&M related
problems.

It should be pointed out that of the 25 sources
for which compliance problems were identified,
only 12 would have been identified as a result
of a Level 1 inspection (i.e. type of inspection
routinely conducted prior to the study).

In addition of the 46 sources for which 0&M
related problems were identified, none of the
problems would have been identified through the
use of a Level 1 inspection. (emphasis added)

The latter observation illustrates the difficulty
of characterizing the status of continuous compliance.
Current inspection methods and capabilities coupled
with very limited self-monitoring requirements make
detection unlikely. It also highlights the point that
many States may assume that there is not a problem
because they can't tell.
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A separate part of the 1978 study previously
referred to evaluated the ability of nine exemplary
State and local agencies to operate in a continuous
compliance mode. Not surprisingly, the study found
that while the programs were basically sound, they
lacked many of the tools needed to deal effectively
with continuous compliance problems. Inasmuch as
the study looked at cooperative, reportedly well-
maintained sources and exemplary agencies, it is
reasonable to expect that the results understate the
actual situation.

As a result of the related findings that the
problems were widespread and significant and that
front-line agencies faced serious difficulties, a
continuous compliance initiative was developed. The
principal thrust of this initiative was a 5-year
program of State capacity building. More specifi-
cally, EPA was to lead the development of a range of
useful tools which States could implement on a volun-
tary basis, as necessary, to address specific opera-
tional problems. Whenever possible, State interest
would be identified in advance and State participa-
tion obtained through pilot programs.

Severe resource cuts and conflicting priorities
almost immediately precluded implementation of the
initiative as originally conceived. Notwithstanding
this, some of the elements of the initiative have
been incorporated into EPA's present program. The
V.rginia study previously referred to is an example
of this. Other examples are discussed in Section X
of this strategy dealing with Compliance Promotion.

While it is clear that continuous compliance
presents a significant compliance problem, the envi-
ronmental impact is less clear. Ambient monitoring
data have established that large portions of the
country are already attaining the national ambient
air quality standards. That ambient monitoring data
should already reflect the effects of excess emissions
which may be occurring but which are not otherwise
detected. 1f those emissions are not sufficient to
interfere with attainment of the ambient standards,
if the ambient data are reliable, and if the ambient
standards are truly protective of public health and
welfare, the environmental effects of present levels
of excess emissions due to the continuous compliance
problem may be less significant than once assumed.
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Clearly, though, the problem of emissions arising
from poor operation and maintenance has the potential
to become seriously aggravated if the enforcing
agencies show an indifference to attempting to ensure
that continuous compliance is maintained. It is
equally clear that once a substantial investment of
effort and money has been made by industry and govern-
ment to agssure that controls are installed, efforts
should be made to assure that the full benefits of
the investment are realized. Therefore, serious
efforts to improve industry's ability to comply on a
more continuous basis and to improve the ability of
governmental agencies to determine compliance on a
continuous basis must be maintained. This is espe-
cially true in relation to development of improved
continuous monitoring technology, either for emissions
monitoring or parameter monitoring.

Elements which could be directed at improving
the ability of enforcement agencies to address contin-
uous compliance in the near and mid-term include:

(1) following up on the Virginia inspection study
to provide information to States on upgrading
their inspection function;

(2) more flexible inspection programs;

(3) greater use of unannounced inspections;

(4) promoting expanded use of CEM technology;

(5) greater information exchange on CEM usage;

(6) developing improved methods for coal-sampling
and analysis for sulfur content;

(7) developing improved information on failure
modes/compliance problems and disseminating
that information;

(8) compliance promotion activities of the type
discussed in Section X; and

(9) encouraging voluntary design standards and
increased attention to design review in per-
mitting.

While this strategy has touched on many of these
elements, there is no present systematic approach to
coordinate efforts on an Agency-wide basis. To faci-
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litate development of a coordinated and effective
program to address this issue, a supplemental contin-
uous compliance strategy document is being developed.

A question may arise as to the priority of the
continuous compliance problem (especially in attain-
ment areas) relative to the potentially very signifi-
cant initial compliance problem for VOC sources. At
the State and local level, this requires a judgment
‘as to the relative environmental significance of the
two problems, a judgment which could lead to differing
conclusions in different areas. At the Federal
level, current resource levels will limit the ability
of the Agency (especially at the Headquarters level)
to address both problems to the extent it would
otherwise like. To the extent there is a conflicting
demand for resources, the VOC problem must take
precedence. This is because so much of the country
exceeds ambient standards for ozone, thus exposing
the public to unhealthful air, and also because of
the toxic nature of many of the constituents of the
VOC compounds.

Incidentally, it is questionable if the contin-
uous . compliance problem will be of comparable relative
magnitude for VOC sources. It well may be that the
problem will be significantly less important. This
can be hypothesized for the following reasons:

(1) VOC sources are more often controlled by
product reformulation, which would be less
prone to intermittent excess emissions;

(2) to the extent that VOC emissions arise from
leaks (e.g., in petroleum storage facilities),
the economics of recovering product have led
to substantial efforts to minimize such leaks;
and

(3) to the extent that VOC emissions are reduced
chrou%h control equipment, such equipment
(usually an afterburner) is much less subject
to malfunction than, for example, controls
typically used for particulate matter.

In summary, a modest effort at developing tools
to address the continuous compliance problem is
worthwhile and is recommended although these efforts
must fit within priority needs to address the initial
control of VOC sources.
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D. Emerging Issues Associated with the Application
of Bubble Rules

1.

Complexity Involved in Determining
Compliance with Bubbles

An issue of relatively recent origin
in the air program is the increasing comple-
xity of applicable emission limits as sources
and States take advantage of the provisions
allowing use of "bubbles" in EPA's Emissions
Trading Policy Statement. (The existing
Policy Statement was published at 47 FR
15076 (April 7, 1982) and is effective as
interim guidance pending issuance of a final
policy. The Agency's original bubble policy
was published in December 1979.) Under the
bubb .e concept, a source with multiple emission
poin s, each of which is subject to specific
SIP -mission limitations, may propose to
meet “he SIP's total emission control require-
ments for a given criteria pollutant with a
mix of controls different from that required
by the generally applicable regulations.
The intent is to allow sources the opportunity
to install controls with the same air quality
impact but at less-expense by placing relatively
more control on emission points with a low
marginal cost of control and less on emission
points with a high cost.

Much of the Agency's experience with
emission trades has occurred in the regula-
tion of VOC sources. As discussed earlier
in this strategy (see Part B of this section),
determining the compliance status of VOC
sources is often more difficult and resource-
intensive than it is for other pollutants.
When VOC sources operate under approved
bubbles, the complexity of making a compli-
ance determination is compounded. With a
bubble, a large number of emission points
becomes subject to an interdependent set of
standards. 1If the bubble is one for multiple
facilities, the calculations necessary to
evaluate VOC compliance status can be quite
lengthy; making the compliance determination
requires an evaluation of the emissions of
all the interdependent sources for the same
time period.
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Further complicating compliance deter-
minations for some sources is the fact that
the Agency has approved a few VOC bubbles
with longer than daily averaging periods for
the application of emission standards. The
existing Policy Statement generally requires
that the averaging time given by a State be
on no longer than a 24-hour basis. However,
the concept of a daily weighted average
emission rate can pose problems for
the States. Industry has argued that VOC
emissions cannot be quantified on a daily
basis. Surface coaters, for example, often
do not use each VOC-emitting machine each
production day. Consequently, States are
under pressure to approve emissions trades
with longer than daily averaging times.

EPA is sensitive to this issue and has
allowed some trades that incorporate longer-
term averages for VOC sources where a daily
weighted average is impractical or applica-
tion of RACT is not feasible on a daily
basis. However, since many more sources can
be expected to want to utilize VOC bubbles
in coming into compliance, the issue of
averaging times for VOC trades is one which
will take on increasing importance. For
emission trades with longer than twenty-four
hour averaging times, an additional exercise
involved in evaluating the source's compliance
status is determining compliance with the
daily emissions cap, which must also be part
of the bubble,

The concern is that there reaches a point
where this complicated regulatory structure,
while being theoretically enforceable, becomes
unenforceable in the real world. Sources
subject to VOC bubbles must keep voluminous
records for all their different product lines.
To determine compliance at such sources, EPA
or the State must devote very considerable
efforts to making detailed calculations.
While this situation need not preclude the
Agency from pursuing the innovations created
by the policy, the Agency should carefully
monitor implementation of the policy to iden-
tify whether additional attention needs to
be given to ways of ensuring compliance with
emission trades.



-69-

2. State Application of Generic Bubble Rules

As originally promulgated in 1979, the
bubble policy statement required the States
to submit each approved alternative emission
reduction plan to EPA for approval as an addi-
tion to the SIP. Beginning in April 1981
with the Agency's approval of New Jersey's
generic rule for VOC emissions trading, how-
ever, EPA has approved several State generic
bubble rules. In the context of the Agency's
auditing of the information supplied by the
State for each such emissions trade, the
issue of ensuring the State's adherence to
the specific provisions of the generic rule
in the SIP and to the Agency's Emissions
Trading Policy Statement, more generally,
arises.

Experience to date reveals that under
generic bubbles for VOC, States may be approv-
ing emissions trades which do not always meet
the applicable requirements. Should EPA
find that a State has approved an emissions
trade that is substantially inconsistent
with a generic rule in a SIP, the Agency
will be in the position of having to so
notify the State and specify necessary reme-
dial measures. If the State fails to elimi-
nate the inconsistency, EPA may have to
enforce the original SIP limits. To avoid
the necessity for such Federal action, it is
therefore critical that now, when the States
are just beginning to utilize their EPA-
approved generic rules, the Agency make
serious efforts to work with the States and
ensure that emissions trades are consistent
with generic rules. Otherwise the Agency
will face a host of new problems to address
in its air enforcement program.

X. Compliance Promotion Activities

Within the constraints imposed by present resource
levels, efforts will be directed at continuing compli-
ance promotion efforts presently underway. Compliance
promotion, while in no way substituting for a strong
enforcement program, recognizes that many sources
would like to comply with applicable standards but
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may not know that standards are applicable or understand
what they need to do to comply. Compliance promotion
includes both technical assistance and information
exchange activities.

In the past, Agency efforts generally were reflected
in traditio